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or LA NATURE AND DISTINCTION. "x" . 


CHA P. I by 
Of Commerce. ; 


Tur following ſubjects deſerve to be treated in a more 
extenſive manner: but the nature of this work will not al- 
low it. Fain would I glide down a gentle river; but I 
am carried away by a torrent. 

Commerce is a cure for the moſt deſtructive prejudices; 
for it is almoſt a general rule, that wherever we find agree- 
able manners, there commerce flouriſhes ; and that where- 
ever there is commerce, there we meet with agreeable 
matiners. 

Let us not be aſtoniſhed, then; if our manners are now 
leſs ſavage than formerly. Commerce has every where 
diffuſed a knowledge of the manners of all nations ; theſe 
are compared one with another, and from this compariſon 
ariſe the the greateſt advantages. 

Commercial laws, it may be ſaid, improve manners, for 
the Tame reaſon as they deſtroy them. They corrupt the 
pureſt manners “; this was the fubje& of Plato's com- 

Vor. II. 'A plaints : 


* Czſar ſaid of the Gauls, that they were ſpoiled by the neigbbour- 
hood and the commerce of Marſcilles; inſomuch that they who formerly 


always conquered the Germans, were now become —_— to them. Wer 
of the Gaul:, lib. 6, 


THE SPIRIT Book XX. 


plaints : and we every day ſee that they poliſh and 8 
the moſt — 


— 
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CHAP. II. 


Of the Spirit of Commerce. 


Pract i is the natural effe& of trade. Two nations who 
traffic with each other, become reciprocally dependent ; ; 
for if one has an intereſt in buying, the other has an in- 
tereſt in ſelling ; and thus their union is ne on their 
mutual neceſſities. 

But if the ſpirit of commerce unites nations, it does not 
in the ſame manner unite individuals. We ſee, that in * 
countries where the people move only by the ſpirit of 
commerce, they make a traffic of all the humane, all the 
moral virtues : the moſt trifling things, thoſe which huma- 
nity would demand, are there done, or there given, only 
for money. 

The ſpirit of trade produces in the mind of man a cer- 
tain ſenſe of exact juſtice, oppoſite on the one hand to rob- 
bery, and on the other to thoſe moral virtues which for- 
bid our always adhering rigidly to our own private in- 
tereſt, and ſuffer us to negle& it for the advantage of 
others. 

The total privation of trade, on the contrary, produces 
robbery, which Ariſtotle ranks in the number of means of 
acquiring: yet it is not at all inconſiſtent with certain mo- 
ral virtues. Hoſpitalit , for inſtance, 1 15 moſt rare in trad- 
ing countries, while it 1s found in the moſt admirable per- 
fection among nations of Robbers. 

It is a ſacrilege, ſays Tacitus, for a German to ſhut his 
door againſt any man whomſoever, whether known or un- 
known. He who has + behaved with hoſpitality to a 
ſtranger, goes to ſhew him another houſe where this hoſpi- 
tality is alſo practiſed; and he is there received with the 
fame humanity. But when the Germans had foundetl 

Kingdoms, 


e Holland 


of ui modo hoſpes fuerat, monſtrator haſpitil. De morib. Germ, Vid. 
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kingdoms, hoſpitality was become burthenſome. This 
appears by two laws of the + code of the Burgundians 3 
one of which inflicted a penalty on every barbarian, who 
preſumed to ſhew a ſtranger the houſe of a Roman; and 
the other decreed, that whoever received a ſtranger ſhould 
be indemnified by the inhabitants, every one being obliged 
+0 pay his proper proportion. 


CHAP. III. 


Of the Poverty of the People. 


Taxa are two ſorts of poor ; thoſe who are rendered 
ſuch by the ſeverity of the government; theſe are indeed 
incapable of performing almoſt any great action, becauſe 
their indigence is a part of their ſlavery. Others are poor, 
only becauſe they either deſpiſe, or know not the conve- 
niences of life ; and theſe are capable of accompliſhing 
great things, becauſe their poverty conſtitutes a part of 
their liberty. | | . 


* = * +. Ma 2 * 


CHAP. IV. 


Of Commerce in different Governments. 


Taz has ſome relation to forms of government. In 

2 monarchy it is founded on luxury; and the ſingle view 
with which it is carried on, is to procure every thing that 
can contribute to the pride, the pleaſure, and the capricious 
whimſies of the nation. In republies, it is commonly found- 
ed on ceconomy, Their merchants having an eye to all the 
nations of the earth, bring from one what is wanted by 
another. It is thus that the republics of Tyre, Carthage, 
Athens, Marſeilles, Florence, Venice, and Holland, en- 


gaged in commerce. 


This kind of traffic has a natural relation to a republican 


government; to monarchies it is only occaſional, For as 
A2 it 


1 Tit, 38. 
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it is founded on the practice of gaining little, and even leſs 
than other nations, and of making up for this by gaining 
inceſſantly ; it can hardly be carried on by a people ſwal- 
lowed up in luxury, who ſpend much, and ſee nothing but 
objects of grandeur. 

Cicero was of this opinion, when he ſo juſtly ſaid “, 
& that he did not like that the ſame people ſhould be at 
« once both the lords and factors of the univerſe.” For 
this would indeed be to fuppoſe, that every individual in 
the ſtate, and the whole ſtate collectively, had their heads 
. conſtantly filled with grand views, and at the ſame time 
with ſmall ones; which is a contradiction, 

Not but that. the moſt noble enterpriſes are completed 
alſo in thoſe ſtates that ſubſiſt by economical commerce: 
they have even an intrepidity, not to be found in monar- 
chies. And the reaſon is this. 

One branch of commerce leads to another, the ſmall to 
the moderate, the moderate to the great ; thus he who has 
had ſo much defire of gaining a little, raiſes himſelf to a 
fituation in which he is not leſs defirous of gaining a great 
deal. | 
Beſides the grand enterpriſes of merchants are always 
neceſſarily connected with the affairs of the public. But 
in monarchies, theſe public affairs give as much diſtruſt to 
the merchants, as in free ſtates they appear to give ſafety. 
Great enterpriſes therefore in commerce are not for mo- 
narchical, but for republican governments. 


In ſhort, an opinion of greater certainty, as to the poſ. 


ſeſſion of property in theſe ſtates, makes them undertake 
every thing. They flatter themſelves with the hopes of 
receiving great advantages from the ſmiles of fortune, and 
therefore boldly expoſe what they have already acquired, 
in order to acquire more; riſking nothing but as the 
means of obtaining. | | 

A GENERAL RULE.” A nation in ſlavery labours more to 
preſerve than to acquire; a free nation, more to acquire 
than to preſerve. | 


* Nolo eundem populum imperatorem, & portitorem eſſe terrurum. 
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CHAP. V. 


Of Nations that have entered into an ent Commerce. 


MaxsziLIEs, a neceſſary retreat in the midſt of a tempe- 
ſtuous ſea ; Marſeilles, a harbour which all the winds, the 
ſhelves of the ſea, the diſpoſition of the coaſts, point out 
for a landing-place, became frequented by mariners ; while 
the ſterility * of the adjacent country determined the cit» 
Zens to an economical commerce, It was neceflary that 
they ſhould be laborious, to ſupply what nature had re- 
fuſed ; that they ſhould be juſt, in order to live among 
barbarous nations, from whom they were to derive their 
proſperity ; that they ſhould be moderate, that they might 
always enjoy the ſweets of a tranquil government; in fine, 
that they ſhould be frugal in their manners, that they 
might perpetually enjoy a trade, the more certain, as it was 
leſs advantageous. | 
We every where ſee violence and oppreſſion give birth 
to a commerce founded on economy, while men are con- 
{trained to take refuge in marſhes, in iſles, in the ſhallows of 
the ſea, and even on rocks themſelves. Thus it was, that 
Tyre, Venice and the cities of Holland, were founded. 
Fugitives found there a place of ſafety. It was neceflary 
that they ſhould ſubſiſt; they drew therefore their ſub- 
fiſtence from the whole univerſe, 4 


4 —— — — 


CHAP. VI. 
The Spirit of England, with reſpeR to Commerce. 


Tur tariff, or cuſtoms of England, are very unſettled, 
with reſpe& to other nations; they are changed, in ſome 
meaſure, with every parliament, either by taking off par- 
ticular .duties, or by impoſing new ones. They endeav- 
our by this means ſtill to preſerve their independence. 
Supremely jealous with reſpe& to trade, they bind them- 


ſelves, but little by treaties, and depend only on their own 
WS. 


A 3 Other 


* Juſtin, I. 42. c. 3. 
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Other nations have made the intereſts of commerce yield 
to thoſe of politics; the Engliſh, on the contrary, have 
always made their political intereſts give way to thoſe of 
commerce. | 

They know better than any other people upon earth, 
how to value at the ſame time theſe three great advan- 


tages, religion, commerce, and liberty, 


CHAP. VII. 


In what Manner the economical Commerce has been ſometimes reſtrained. 


In ſeveral kingdoms laws have been made, extremely pro- 
per to humble the ſtates that have entered into the cecono- 
mical commerce, They have forbid their importing any 
merchandiſes, except the product of their reſpective coun- 
tries; and have permitted tbem to traffic only in veſſels 
built in the kingdom to which they brought their com- 
m dities. . A | 

It is neceſſary that the kingdom which impoſes theſe 
laws ſhould itſelf be able eaſily to engage in commerce; 
otherwiſe it will, at laſt, be an equal ſufferer. It is much 
more advantageous to trade with a commercial nation, 


whoſe profits are moderate, and who are rendered in ſome 


ſort dependent by the affairs of commerce ; with a nation, 
whoſe larger views, and whoſe extended trade enables 
then to diſpoſe of their ſuperfluous merchandiſes ; with a 
wealthy nation, who can take off many of their com- 


modities, and make them a quicker return in ſpecie ; 
wita a un tion under a kind of neceflity to be faithful, pacific 
* from principle, and that ſeeks to gain, and not to con- 


quer; It is much better, I ſay, to trade with ſuch a na- 
tion, than with others, their conſtant rivals, who will 
never grant ſuc! great advantages. 


6 renner | 
CHAP. VIII. bh 


Of the Prohibition of Commerce. 
' 


I: is a true maxim, That one nation ſhould never exclude 
another from trading with it, except for very great reaſ- 
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ons. The Japaneſe - trade only with two nations, the 
Chineſe and the Dutch. The * Chineſe gain a thouſand 
per cent. upon ſugars, and ſometimes as much by the goods 
they take in exchange. The Dutch make nearly the ſame 
profits. Every nation that acts upon Japaneſe principles 
muſt neceſſarily be deceived; for it is competitien which 
ſets a juſt value on merchandiſes, and eſtabliſhes the rela- 
tion between them. | | | 

Much leſs ought a ſtate to lay itſelf under an obliga- 
tion of ſelling its manufactures only to a ſingle nation, un- 
der a pretence of their taking all at a certain price. The 


Poles, in this manner, diſpoſe of their corn to the city of 


Dantzic ; and ſeveral Indian princes have made a like con- 
tract for their ſpices with the Dutch +. Theſe agreements 
are proper only for a poor nation, whoſe inhabitants are 
ſatisfied to forego the hopes of enriching themſelves, pro- 
vided they can be ſecure of a certain ſubſiſtence; or for 
nations, whoſe ſlavery conſiſts either in renouncing the 
uſe of thoſe things which nature has given them, or in 
being obliged to ſubmit to a diſadvantageous commerce. 


C HAP. IX. 


An Inſtitution adapted to economical Commerce. 


Is ſtates that carry on an economical commerce, they 
have luckily eſtabliſhed banks, which by their credit have 
formed a new ſpecies of wealth ; but it would be quite 
wrong to introduce them into governments whoſe com- 
merce is founded only in luxury, The erecting of banks 
in countries governed by an abſolute; monarch, ſuppoſes 
money on the one fide, and on the other power ; that is, 
on the one hand, the means of procuring every thing 
without any power, and on the other the power, without, 


any means of procuring at all. In a government of this 


kind, none but the prince ever had, or can have a trea- 
A 4 _ ſure; 

4 —— Halde, vol. 2. p. 70. | 
his was firſt eſtabliſhed by the Portugueſe, Fr. Pirard's 7, 
chap. 15 . par 12. ' * Pe 
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ſure; and wherever there is one, it no ſooner becomes 
great, than it becomes the treaſure of the prince. 

For the ſame reaſon, all aſſociations of merchants, in 
order to carry on a particular commerce, are improper in 
abſolute governments. The deſign of theſe companies is 


to give to the wealth of private perſons the weight of 


public riches. But, in thoſe governments, this weight 
can be found only in the prince. Nay, they are not even 
always proper in ſtates engaged in @conomical commerce; 
for, if the trade be not ſo, great as to ſurpaſs the manage- 
ment of particular -perſons, it is much better to leave it 
open, than by excluſive privileges, to reſtrain the liberty 
of commerce. . 


— —— —ꝛ H- — 


CHAP. X. 
To ſame Subject continued. 


A xx kx port may be eſtabliſhed in the dominions of ſtates 
whoſe commerce is economical. That economy in the 
government, which always attends the frugality of indi- 
viduals, is, if ] may fo expreſs myſelf, the ſoul of its 
economical commerce. The loſs it ſuſtains with reſpect 
to cuſtoms, it can repair by drawing from the wealth and 
induſtry of the republic. But in a monarchy, an eſta- 
bliſhment of this kind muſt be oppoſite to reaſon ; for it 
could have no other effect, than to eaſe luxury of the 
weight of taxes. This would be depriving itſelf of the 
only advantage that luxury can procure, and of the only 
curb which, in a conſtitution like this, it is capable of re- 
ceiving. 


| $64 


CHAP. XI, 


Of the Freedom of Commerce. 


Tar freedom of Fes is not a power granted to the 
merchants to do what they pleaſe: This would be more 


pro- 
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properly its ſlavery. The conſtraint of the merchant is 
not the conſtraint of commerce. It is in the freeſt 


countries that the merchant finds innumerable obſtacles ; 


and he is never leſs croſſed by laws, than in a country of 
ſlaves. | 

England prohibits the exportation of her wool ; coals 
muſt be brought by ſea to the capital; no horſes, except 
geldings, are allowed to be exported; and the veſſels * of 
her colonies, trading to Europe, muſt take in water in 
England. The Engliſh conſtrain the merchant, but it is 
in favour of commerce. 


— — —  -- 
CHEAT. XII. 


What it is that deſtroys this Freedom. 


Warrtver commerce ſubſiſts, cuſtoms are eſtabliſhed. 
Commerce is the exportation and importation of merchan- 
diſes with a view to the advantage of the ſtate : Cuſtoms 
are a certain right over this ſame exportation and impor- 
tation, founded alſo on the advantage of the ſtate. From 
hence it becomes neceſſary, that the ſtate ſhould be neuter 
between its cuſtoms and its commerce, that neither of 
theſe two interfere with each other ; and then the inhabi- 
tants enjoy a free commerce. 

The farming of the cuſtoms deſtroys commerce by its 
injuſtice, and vexations, as well as by the exceſs of the 
impoſts: but, independent of this, it deſtroys it even 
more by the difficulties that ariſe from it, and by the for- 
malities it exacts. In England, where the cuſtoms are 
managed by the king's officers, buſineſs is negotiated with 
a ſingular facility; one word of writing accompliſhes the 
greateſt affairs. The merchant needs not loſe an infinite 
deal of time ; he has no occaſion for a particular com- 
miſſioner, either to obviate all the difficulties of the far. 
mers, or to ſubmit to them. 

CHAP. 


* AQ of navigation, 1660. It is only in time of war, that the mer- 
chants of Boſton and Philadelphia ſend their veſſels directly to the Medi- 
terranean. 
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CHAP. XIII. 


The Laws of Commerce concerning the Confiſcation of Merchandiſes. 


Tun Magna Charta of England forbids the ſeizing and 
confiſcating, in caſe of war, the effects of foreign mer- 
chants, except by way of repriſals. It is very remarkable, 
that the Engliſh have made this one of the articles of their 
liberty, 

In the late war between Spain and England, the for- 
mer made a law which puniſhed with death thoſe who 
brought Engliſh merchandiſes into the dominions of 
Spain ; and the ſame penalty on thoſe who carried 
Spaniſh merchandiſes into England. An ordinance 
like this cannot, I believe, find a precedent in any 
laws but thoſe of Japan. It equally ſhocks humanity, 
the ſpirit of commerce, and the harmony which ought to 
ſubſiſt in the proportion of penalties ; it confounds all our 
ideas, making that a crime againſt the ſtate which is only 
a Violation of civil polity, 


— — 


CHAP. XIV. 
Of feixing the Perſons of Merchants. 


SoLoN + made a law, that the Athenians ſhould no longer 
ſeize the body for civil debts. This law he f received 
from Egypt. It had been made by Boccoris, and renew- 
ed by Seſoſtris. 

This law is extremely good, with reſpect to the gene- 
rality of civil * affairs; but there 1s ſufficient reaſon for its 
not being obſerved in thoſe of commerce. For, as mer- 
chants are obliged to entruſt large ſums, frequently for. 
a very ſhort time, and to pay money as well as to receive 
it, there is a neceſſity, that the debtor ſhould conſtant! 


fulfil 


Y Publiſhed at Cadiz, in March 1746. | 

+ Plutarch, in his treatiſe againſt lending npon uſury. 

1 Diodorus, book i. part 2. p. >= 3. 

The Greek I-giflators were to blame, in preventing the arms and 
Fong h of any man fro = being taken in pledge, and yet permitted the 

* of the man himſelf. Diodor us, book i. part 2. chap. 3. 
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fulfil his engagements at the time prefixed ; and from 
hence it becomes neceſſary to lay a conſtraint on his per- 
ſon. 

In affairs relating to common civil 3 the law 
ought not to permit the ſeizure of the perſon ; becauſe 
the liberty of one citizen is of greater importance to the 
public, than the eaſe or proſperity of another. But in 
conventions derived from commerce, the law ought to 
conſider the public proſperity, as of greater importance 
than the liberty of a citizen ; which, however, does not 
hinder the reſtriftions and limitations that n and 
good policy demand. 


e ee 
CHAP. XV. 
An excellent Law. 


Apurranre is that law of Geneva which excludes from 
the magiſtracy, and even from the admittance into the 
great council, the children of thoſe who have lived or died 
inſolvent, except they have diſcharged their father's 
debts. It has this effect; it gives a confidence in the mer- 
chants, in the magiſtrates, and in the city itſelf. There 
the credit of the individual has alſo all the weight of pub- 
lic credit, 


CHAP. XVI. 


Of the Judges of Commerce. 


X ENOPHON, in his book of revenues, would have rewards 


given to thoſe overſeers of commerce, who diſpatched tae 
cauſes brought before them with the greateſt expedition. 
He was ſenk ble of the need of our modern juriſdiction of a 
conſul. The Romans, in the lower empire “, had this 
kind of tribunal for their mariners. 1 
e 
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The affairs of commerce are but little ſuſceptible of for- 
malities. Theſe are actions of a day, and are every day 
followed by others of the ſame nature. Hence it be- 
comes neceſſary, that every day they ſhould be decided. 
It is otherwiſe with thoſe actions of life which have a 
a principal influence on futurity, but rarely happen. We 
ſeldom marry more than once : Deeds and wills are not 
the work of every day: We are but once of age. 

Plato * ſays, that in a city where there is no maritime 
commerce, there ought not to be abave half the number of 
civil laws: This is very true. Commerce brings into the 
ſame country different kinds of people : it introduces alſo 
a great number of contracts, and of ſpecies of wealth, 
with various ways of acquiring it. 

Thus in a trading city, there are fewer judges, and more 

aws. i 


an — — 


CHAP. XVII. 
That a Prince ought not to engage Himſelf in Commerce. 


Turornmus + ſeeing a veſſel laden with merchandiſes for 
his wife Theodora, ordered it to be burnt. © I am Em- 
«« peror,” ſaidhe, **and you make methe maſter of agalley; 
By what means ſhall theſe poor men gain a livelihood, 
if we take their trade out of their hands?“ He might 
have added, who ſhall ſet bounds to us, if we monopolize 
all to ourſelves? Who ſhall oblige us to fulfil all our en- 
gagements: Our courtiers will follow our example; they 
will be more greedy, and more unjuſt than we: The 
people have fome confidence in our juſtice, they will have 
none in our opulence; All theſe numerous duties, which 
are the cauſe of their wants, are certain proofs of ours. 


CHAP, 


On laws, book 8. + Zonaras, 
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CHAP. XVIII. 


The ſame Subject 0 


Warn the Portugueſe and Caſtilians bore ſway in the 
Eaſt-Indies, commerce had ſuch opulent branches, that 
their princes did not fail to ſeize them. This ruined their 
ſettlements in thoſe parts of the world. | 
The viceroy of Goa granted excluſive privileges to par- 
ticular perſons. The people had no confidence in theſe 
men, and the commerce declined by the perpetual change 
of thoſe to whom it was entruſted; nobody took care to 
improve it, or to leave it entire to his ſucceſſour. In ſhort, 
the profit centered in a few hands, and was not ſufficiently 


extended. 
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CHAP. XIX. 


Of Commerce in a Monarchy. 


Ir is contrary to the ſpirit of commerce, that any of the 

nobility ſhould be merchants in a monarchical govern- 

ment. Mit, ſaid the emperours * Honorious and Theodo- 

ſius, would be pernicious to cities; and would remove the fa- 

2 of buying and ſelling between the merchants and the ple- 
erans. 

It is contrary to the ſpirit of monarchy, to admit the 
nobility into commerce. The cuſtom of ſuffering the no- 
bility of England to trade, is one of thoſe things which 
bas there greatly contributed to weaken the monarchical 
government. 


CHAP, 


| ® Leg. nobilioris cod. de comm. et leg. ult. de reſcind. vendit. 


14 THE SPIRIT 


— — — — 
CHAP. XX. 
A ſingular Reflection. 


Pxxsoxs ſtruck with the practice of ſome ſtates, i imagine 
that in France chey ought to make laws to engage the no- 
bility to enter into commerce. But theſe laws would be 
the means of deſtroying the nobility, without being of any 
advantage to trade. The practice of this country is ex- 
tremely wiſe ; merchants are not nobles, though they may 
become ſo: They have the hopes of obtaining a degree of 
nobility, unattended with its actual inconveniences. There 
is no ſurer way of being advanced above their profeſſion, 
than to manage it well, or with ſucceſs ; which 1s general- 
ly the conſequence of ſuperiour abllity. 

Laws which oblige every one to continue in his profeſ- 
fion, and to devolve it to his children, neither are, nor can 
be of uſe in any but + deſpotic kingdoms ; where no body 
either can or ought to have emulation. 

Let none ſay, that every one will ſucceed better in his 
profeſſion, when he cannot change it for another. I ſay, 
2 perſon will ſucceed beſt when thoſe who have excelled, 
hope to ariſe to another. 

The poſſibility of purchaſing honour with gold, encour- 
ages many merchynts to put themſelves in circumſtances 
by which they may attain it. I do not take upon me to 
examine the Juſtice of thus bartering for money, the re- 
ward of virtue. There are governments, n this may 
be very uſeful. 

In France, the dignity of the long robe, which places 

thoſe who wear it between the great nobility and the peo- 
ple, and without having ſuch ſhining honours as the for- 
mer, has all their privileges; a dignity, which, while this 
body, the depoſitary of the laws, is encircled with glory, 
leaves the private members in a mediocrity of fortune; a 
dignity in which there is no other means of diſtinction, 
but by a ſuperiour capacity and virtue, but which ſtill 
leaves 


Vis This is actually very often the caſe in ſuch governments. 
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leaves in view one much more illuſtrious: The warlike 
nobility likewiſe, who conceive that whatever degree of 
wealth they are poſſeſſed of, they may {till increaſe their 
fortunes, but who are aſhamed of augmenting, if they be- 
gin not with diſſipating their eſtates z who always ſerve 
their prince with their whole capital ſtock, and when that 


is ſunk, make room for others, who follow their example; 
& who go to war, that they may never be reproached with 


not having been there ; who, when they can no longer hope 
for riches, live in expectation of honours, and when th 
have not obtained the latter, enjoy the conſolation of have 
ing acquired glory: All theſe things together have neceſſa- 
rily contributed to augment the grandeur of this Kingdom; 
and if for two or three centuries it has been inceſſantly in- 
creaſing in power, this muſt be attributed not to fortune, 
who was never famed for conſtancy, but to the goodneſs 
of its laws. | 


— — - 
C H A P. . * 
To what Nations Commerce is prejudicial. 


Richxs conſiſt either in lands, or in moveable effects. The 
lands of every country are commonly poſſeſſed by the na- 
tives. The laws of moſt ſtates render foreigners unwil- 
ling to purchaſe their lands ; and nothing but the preſence 
of the owner improves them: this kind of riches there- 
fore belongs to every ſtate in particular. But moveable 
effects, as money, notes, bills of exchange, ſtocks in com- 
panies, veſſels, and in fine, all merchandiſes, belong to 
the whole world in general ; which in this reſpe& is com- 
poſed of but one ſingle ſtate, of which all the ſocieties upon 
earth are members. The people who poſſeſs more of theſe 
moveable effects than any other in the univerſe, are the 
moſt rich. Some ſtates have an immenſe quantity, acquir- 
ed by their commodities, by the labour of their mechanics, 
by their induſtry, by their diſcoveries, and even by chance. 
The avarice of nations makes them quarrel for the move- 
ables of the whole univerſe. If we could find a ſtate ſo 


unhappy, 


— 
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unhappy, as to be deprived of the effects of other coun- 
tries, and at the ſame time of almoſt all its. own, the pro- 
prietors of the lands would be only planters to foreigners. 
This ſtate, wanting all, could acquire nothing ; wherefore 
it would be much better for the inhabitants not to have 
the leaſt commerce with any nation upon earth ; for com- 
merce, in theſe circumſtances, muſt neceſſarily lead them 
to poverty. 

A country that conſtantly exports fewer manufactures, 
or commodities, than it receives, will ſoon find the ba- 
lance ſinking; it will receive leſs and leſs, till, falling into 
extreme poverty, it will receive nothing at al." 

In trading countries, the ſpecie which ſuddenly vaniſhes, 

uickly returns ; becauſe thoſe nations that have received 
it, are its debtors ; but it never returns into thoſe ſtates of 
which we have juſt been ſpeaking, becauſe thoſe who have 


received it, owe them nothing. 


Poland will ſerve us for an example. It has ſcarcely 
any of thoſe things which we call the moveable effects of 
the univerſe, except corn, the produce of its lands. Some 
of the lords poſſeſs entire provinces; they oppreſs the huſ- 
bandmen, in order to have greater quantities of corn, which 
they ſend to ſtrangers, to procure the ſuperfluous demands 
of luxury. If Poland had no foreign trade, its inhabi- 
tants would be more happy. The grandees; who would have 
only their corn, would give it to their peaſants for ſubſiſtence; 
as their too extenſive ſtates would become burthenſome, 


they would therefore divide them amongſt their peaſants ; 


every one would find ſkins or wool in their herds or flocks, 
ſo that they would no longer be at an immenſe expence in 
providing clothes ; the great, who are always fond of lux- 
ury, not being able to find it but in their own country, 
would encourage the labour of the poor. This nation, I 
affirm, would then become more flouriſhing, at leaſt if it 
did not become barbarous; and this the laws might eaſily 
prevent. 

Let us next conſider Japan. The vaſt quantity of what 
they can receive, is the cauſe of the vaſt quantity of mer- 
chandiſes they are capable of ſending ** N 
thus in as nice an equilibrium, as if the importation and 
exportation were but ſmall. Beſides, this kind of exube- 
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rance in the ſtate is productive of a thouſand advantages: 
there is a greater conſumption, a greater quantity of thoſe 
things on which the arts are exerciſed ; more men employ- 
ed, and more numerous means of acquiring power; exi- 
gencies may alſo happen, that may require a ſpeedy afliſ-. 
tance, which ſo opulent a ſtate can better afford than any 
other. It is difficult for a country to avoid having ſuper- 
fluities. But it is the nature of commerce to render the 
ſuperfluous uſeful, and the uſeful neceſſary, The ſtate 
will be therefore able to afford neceſſaries to a much great- 
er number of ſubjects. a | | 
Let us ſay then, that it is not thoſe nations who have 
need of nothing, that muſt loſe by trade; it is thoſe who 
have need of every thing. It is not ſuch people as have a 
ſufficiency within themſelves, but thoſe who are moſt in 
want, that will find an advantage in putting a ſtop to all 
commercial intercourſe, 


BOOK XXL 


OF LAWS RELATIVE TO COMMERCE, CONSIDERED IN THE 
REVOLUTIONS IT HAS MET WITH IN THE WORLD. 
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CHAP. I 


Some general Conſiderations, 


Taoven commerce be ſubject to great revolutions, yet it 
is poſſible that certain phyſical cauſes, as the qualities of 
the ſoil, or the climate, may fix its nature for ever. 

We at preſent carry on the trade of the Indies merely 
by means of the ſilver which we ſend thither. The * Ro- 
mans carried annually thither about fifty millions of ſeſ- 

Vor. II. * _ terces; 


* Pliny, lib. 6. cap. 23. 
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terces ; and this ſilver, as ours is at preſent, was exchang- 
ed for merchandiſes which were brought to the welt. 
Every nation that ever traded to the Indies, has con- 
ſtautly carried bullion, and brought merchandiſes in re- 
turn. A 


It is nature herſelf that produces this effect. The- 


Indians have their arts adapted to their manner of living. 


Our luxury cannot be theirs; nor their wants ours. 
Their chmate neither demands nor permits hardly any 


thing which comes from us. They go in a great meaſute 
naked; ſuch cloaths as they have, the country itſelf fur- 
niſhes ; and their religion, which is deeply rooted, gives 
them an avetſion for thoſe things that ſerve for our nou- 
riſbhment, They want therefore nothing but our bullion, 
to ſerve as the medium of value, and for this they give us 
merchandiſes in return, with which the frugality of the 
people, and the nature of the country, furniſhes' them in 
great abundance. Thoſe ancient authors who have 
mentioned the Indies, deſeribe them juſt as we now find 


them, as to their policy, cuſtoms, and manners. The 


Indies have ever been, they will ever be, the ſame Indies 


they are at preſent; and in every period of time thoſe who 
trade to that country, muſt carry ſpecie thither, and bring 


none in return. | 


CY n ; * 


— P43. * —— — — — — bl 
CHAP. II. 
Ol the People of Africa. 


Tu greateſt part of the people on the coaſt of Africa are 
ſavages and barbarians. The principal reaſon, I believe, 


of this is, becauſe the ſmall countries capable of being in- 


habited, are ſeparated from each other by large and almoſt 
uninhabitable tracts of land. They are without induſtry 
or arts. They have gold in abundance, which they re- 
ceive immediately from the hand of nature, Every civi- 


lized Rtate is therefore in a condition to traffic with them 


to advantage, by raifing their eſteem for things of no value, 


CHAP. 


and receiving a very high price in return. 


+ See Pliny, book vi. chap, tg. and Strabo, bc ok 15. 


mY 


— 


- 


ng. o 09 0 


i 71 


or LAWS. bus ;.20 MD 


— 


Chap. 3 i 1 
' 58 * ray ' 4 Z 
"CHAP. III. 
That the Wants of the People in the South are different from thoſe of the 
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Is Europe there is a kind of balance between the ſou- 
thern and northern nations. The firſt have every convent- 
ence of life, and few of its wants: the laſt have many wants 
and few conveniences. Tooue, nature has given much, and- 
demands but little; to the other, ſhe has given but little, 
and demands a great deal. The equilibrium is maintain- 
ed by the lazineſs of the ſouthern nations, and by the in- 
duſtry and activity which ſhe has given to thoſe in the 
north. The latter are obliged to undergo exceſſive la- 
bour, without which they would want every thing, and 

degenerate into barharians. This has naturalized ſlavery 
to the people of the ſouth: as they can eaſily diſpenſe with 
riches, they can moxe caſily diſpenſe with liberty. But 
the people of the north have need of liberty, for this can 
beſt procure them the means of ſatisfying all thoſe wants 
wllich they have received from nature. The people of 
the north, then, are in a forced ſtate, if they are not either 
free or barbarians. Almoſt all the people of the ſouth 
are in ſome meaſure in a ſtate of violence, if they are 


not ſlaves. 
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The principal Difference between the Commerce of the Ancients and the 
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Tut world fids found itfelf, from kite to time, in different 
ſituations; by which the face of commerce has been alter= 
ed. The trade of Europe is at preſent carried on princi- 
pally from the north to the ſouth ; and the difference of 


climates is the cauſe that the ſeveral nations haye great o 

caſion for the merchandiſes of each other. For example, 

the Iiquors of the ſouth, which are carried to the north, 
$6.0 7 | form 
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form a commerce little known to the ancients. Thus the 
burden of veſſels, which was formerly computed by mea- 
fures of corn, is at preſent determined by tons of liquor. 

The ancient commerce, as far as it is known to us, was 
carried on from one port in the Mediterranean to another ; 


and was almoſt wholly confined to the ſouth. Now the 
people of the ſame climate, having nearly the ſame things 
of their own, have not the ſame need of trading amongſt 
themſelves as with thoſe of a different climate. The com- 
merce of Europe was therefore formerly leſs extended 
than at preſent. 

This does not at all contradi& what I have ſaid of our 
commerce to the Indies: for here the prodigious differ- 
ence of climate deſtroys all relation betwen their wants 


and ours. | 


— ——— — | 
CHAP. V. 


Other Differences. 


Connrace is ſometimes deſtroyed by conquerours, ſome- 


times cramped by monarchs ; it traverſes the earth, flies 


from the place where it is oppreſſed, and ſtays where it 
has liberty to breathe : It reigns at prefent where no- 
thing was formerly to be ſeen but deſerts, ſeas, and rocks ; 
and where it once reigned, now there are only deſerts. 

To ſee Colchis in its preſent ſituation, which is no more 
than a vaſt foreſt, where the people are every day de- 
creaſing, and only defend their liberty to ſell themſelves 
by piecemeal to the Turks and Perſians ; one could never 
imagine, that this country had ever, in the time of the 
Romans, been, full of cities, where commerce convened 
all the nations of the world. We find no monument of theſe 
facts in the country atſelf ; there are no traces of them, 
except in * Pliny and Strabo. 

The hiſtory of commerce is that of the communication 
of people, Their numerous defeats, and the flux and 
reflux of populations and devaſtations, here form the moſt 


extraordinary events. 
CHAP. 
® Eib. vi. + Lib. 2. | 
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CHAP. VI. 


Of the Commerce of the Ancients. 


Taz immenſe treaſures of Semiramis *, which could not 
be acquired in a day, give us reaſon to believe, that the 
Aſſyrians themſelves had. pillaged other rich nations, as 
other nations afterwards pillaged them. 

| The effect of commerce is riches ; the conſequence of 
riches, luxury; and that of luxury, the perfection of 
arts. 

We find that the arts were carried to great perfection 
in the time of Semiramis +; which is a ſufficient indica» 
tion, that a confiderable commerce was then eſtabliſhed. 

In the empires of Afia there was a great commerce of 
luxury. The hiſtory of luxury would make a fine part 
of that of commerce. The luxury of the Perſians was 
that of the Medes, as the luxury of the Medes was that 


. of the Aﬀyrians. 


Great revolutions have happened in Aſia. The north- 
eaſt parts of Perſia, viz. Hyrcania, Margiana, Bactria, 
tc. were formerly full of flouriſhing cities | which are 
now no more; and the north of this || empire, that is, 
the iſthmus which ſeparates the Caſpian and the Euxine 
ſeas, was covered with cities and nations, which are now 
deſtroyed. $i is 
Eratoſthenes { and Ariftobulus learn from Patroclus, 
that the merchandiſes of India paſſed by the Oxus into 
the ſea of Pontus. Marcus Varro | tells us, that, the 
time when Pompey commanded againſt Mithridates, they 
were informed, that people went in ſeven days from In- 
dia to the country of the Bactrians, and to the river Ica- 
rus, which falls-into the Oxus ; that by this means they 
were able to bring the merchandiſes of India acrofs the 
Caſpian ſea, and to enter the mouth of the Cyrus; from 
whence it was only five days journey to the Phaſis, a 
| B 3 river 
* Diodorvs, lib. 2. + Ibid. | 
Pliny, lib. 6. chap. 16. and Strabo, lib. 11. 
Strabo, lib. 11. 
$ Strabo, ibid. 


{ See Pliny, Hb. 6. chap. 19. Sce alſo Strabo, lib. 11. upon the paſſage 
by which the merchandiſes were conveycd from the Phaſis to the Gyros: 
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river that diſcharges itſelf into the Euxine ſea. There is 
no doubt but it was by the nations inhabiting theſe ſeve- 
ral countries, that the great empires of the Aſſyrians, 
Medes, and Perſians, had a communication with the moſt 
diſtant parts of the eaſt and, weſt. _,. 

An entire ſtop is now put to this communication. All 
theſe countries have been laid waſte * by, the Tartars, and 
are ſtill infeſted by this deſtructive nation. The Oxus no 
longer runs into the Caſpian, ſea ; the Tartars, for ſome 

rivate + reaſons, have, changed its courſe, and it nov 
oſes itſelf in the barren ſands. 

The Jaxartes, which was formerly a | barrier "Wakes 
the polite and the barbarous nations, has had its courſe 
turned in the ſame manner by the Tartars, aud s long 
er empties itſelf into the ſea. 

Seleucus Nicator formed ſ the project 1 joining the 
Euxine to the . Caſpian ſea. This project, which would 
have greatly facilitated, the, commerce of thoſe days, va- 
niſhed at his. ||, death. We are not certain it cauld have 


been executed in the iſthmus which ſeparates the two 


ſeas, This country is at preſent very little Known; it is 
depopulated, and full of foreſts ; indeed water is not wan- 
ting, for an infinite number of rivers roll into it from 
mount Caucaſus : but as this mountain forms the north 
of the iſthmus, and extends like two arms towards the 
ſouth, it would have been a grand obſtacle to ſuch an 
enterpriſe, eſpecially in thoſe times wire they. had not 
the art of making ſſuices. , 

It may be imagined, that Seleucus 3 have [Wa 
the two; ſeas. in the very place where, Peter I has fince 
| joined them; that is, in that neck of land where the 


Tanais approaches the Volga: but che "rp af ane Caſ- 
pjan ſea; was not then Mee. nd. eig n; be 
dT; $58 bea 23 i Kino % vine beben w Wnile 


ee e reaſon why thoſe who hive defcribed' this country, lince 
it has been in the poſſeſſion of the Tartars, have entirety - urett ic. 
The chart made o the Caſpi an ſea, by order of the late Czar Peter I. 
has difcovered the egregious errours of our modern ones; and by this it 
appeats, that this fea is conformable te the repreſentations of the ancients. 
See Pliny, lib. 6. chap. 12. b 
+ See Jenkinſon's account of this, | in the collection of voyages to the 
Rand, vol. 4. r 
+ Cb vdius Czfar, in Pliny, lib. 6. cha. II. 
He was ſlain by e nn 
See Strabo, lib. 11. 
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While the empires of Aſia enjoyed the commerce of 
luxury, the Tyrians had the commerce of economy, 
which they extended through the world. Bochard has 
employed the firſt book of his Canaan, in enumerating 
the colonies which they ſent into all the Huntries border- 
ing upon the ſea: they paſſed the Pillars of Hercules, and 
made eſtabliſnments * on the coaſt of the c an. 

In thoſe times their pilots were obliged to follow the 
eoafts, which were, if I may ſo exprefs myſelf, their 
tompaſs. Voyages were long, and painful. The laborts 


| ous voyage of Ulyſſes has been the fruitful ſubject of 


the fineſt pdem in the world, next to that which alone 
has the preference. eee e 

The little knowledge which the greateſt part of the 
world had of thoſe who were far diſtant from them, fa- 
voured the nations engaged in the economical commerce. 
They managed trade with as much obſcurity as they 
pleaſed : they had all the advantages which the moſt intel- 
tigent nations could take over the moſt ignorant. 
The Egyptians, a people who by their religion and 
their manners were averſe to all communtcation with 
ſtrangers, had ſcarcely at that time any foreign trade. 
They enjoyed a fruitful ſoil, and great plenty. Their 
country was the Japan of thoſe times; it poſſeſſed every 
thing within {MF k. l e 
- So little jealons were thoſe people of commerce, that 
they left that of the Red ſea to all the petty nations that 
had any harbours in it. Here they ſuffered the Idu- 
mans, the Syrians, and the Jews to have fleets. Solomon 
+employed in this navigation the Tyrians, who knew 
theſe ſeas. ff ̃ 6ͥ-übͤ1v3.x. ens M44 59ers 

- Joſephus | fays, that his nation being entirely employ- 
ed in agriculture, knew little of navigation: the Jews 
therefore traded only occaſionally in the Red Sea. They 
took from the Idumeans Eloth and Eziongeber, from 
whom they received this commerce; they loſt theſe two 
cities, and with them loft this commerce. - 

It was not ſo with the Phenicians ; theirs was not a 
commerce of luxury; nor was their trade owing to con- 
queſt ; their frugality, their abilities, their induſtry, their 

— + Big perils, 

They founded Tarteſſus, and made a ſettlement at Cadiz. 


+ Kings, lib. 1. cap. 9. Chron. lib. 2 cip. 8. 
| Againſt Apion. 
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perils, and the hardſhips they ſuffered, Rater them 
neceſſary to all the nations of the world. 
Before Alexander, the people bordering on the Red 
Sea traded only in this ſea, and in that of Africa. The 
aſtoniſhment witch filled the univerſe at the diſcovery of 
the Indian fea, under that conquerour, is of this a ſufficient 
proof. I have obſerved *, that bullion was always car- 
ried to the Indies, and never any brought from thence; 
now the Jewiſh fleets, which brought gold and ſilver by 
the way of the Red Sea, returned from Africa, and not 
from the Indies. 

Beſides, this navigation was made on the eaſtern coaſt 
of Africa; for the ſtate of navigation at that time is a 
convincing proof, that they did not ſail to a very diſtant 

ore, I am not ignorant, that the fleets of Solomon and 
Jehoſaphat returned only every three years; but I do not 
ſee that the time taken up in the voyage is any proof of 
the greatneſs of the diſtance, 

Pliny and Strabo inform -us, that the junks of India 
and the Red Sea were twenty days in performing a 
voyage, which a Greek or Roman veſſel would accom- 
pliſh || in ſeven. - In this proportion, a voyage of one year 
made by the fleets of Greece or Rome, would take very 
near three, when performed by thoſe of Solomon. 

Two ſhips of unequal ſwiftneſs do not perform their 
voyage in a time proportionate to their ſwiftneſs. Slow- 
nels is frequently the cauſe of much greater ſlowneſs. 
When it becomes neceſlary to follow the coaſts, and to be 
inceſſantly in a different poſition, when they muſt wait for 
a fair wind to get out of a gulf, and for another to pro- 
ceed ; a good failor takes the advantage of every favour- 
able moment, while the other ſtill continues 'in a difficult 
ſituation, and waits many days for another change. 

This ſlowneſs of the Indian veſſels, which in an equal 
time could make but the third of the way of thoſe of the 
Greeks and Romans, may be explained by what we every 
day ſee in our modern navigation. The Indian veſſels, 
which were built with a kind a ſea-ruſhes, drew leſs water 
than thoſe of Greece and Rome, wha were of wood, 
and joined with iron. 

We may compare theſe Indian vellals' to thoſe at pre- 
ſent made uſe of in ports of little depth of water. Such 

are 


* Chap. 1. of this book. 
f See Pliny, lib, 6. chap. 22. and Strabo, lib, 15. 
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are thoſe of Venice, and even of all“ Italy in general, ot 
the Baltic, and of the province of + Holland. Their ſhips, 
which ought to be able to go in and out of port, are built 
round and broad at the bottom; while thoſe of other na- 
tions, who have good harbours, are formed to fink deep 
into the water. This mechaniſm renders theſe laſt men- 
tioned veſlels able to ſail much nearer the wind ; while 
the firſt can hardly ſail, except the wind be nearly in the 
poop. A ſhip that finks deep into the water fails towards 
the ſame ſide with almoſt every wind; this proceeds from 
the reſiſtance which the veſlel, whilſt driven by the 


wind, meets with from the water, from which it receives 


a ſtrong ſupport ; and from the length of the veſſel, which 
preſents its fide to the wind, while from the form of the 
helm the prow is turned to the point propoſed ; ſo that ſhe 
can fail very near to the wind, or, in other words, very 
near to the point from whence the wind blows, But 
when the hull is round and broad at the bottom, and con- 
ſequently draws little water, it no longer finds this ſteady 
ſupport ; the wind drives the veſſel, which is incapable of 
reſiſtance, and can run then but with a ſmall variation 
from the point oppoſite to the wind, From whence it fol- 
lows, that broad-bottomed veſſels are longer in perform- 
ing voyages. Rs 
x. They loſe much time in waiting for the wind, 
eſpecially if they are obliged frequently to change their 
courſe. 2. They fail much flower, becauſe, not having a 
proper ſupport from a depth of water, they cannot carry 
ſo much fail. - If this be the eaſe at a time when the arts 
are every where known, at a time when art corrects the 
defects of nature, and even of art itſelf; if at this time, I 
ſay, we find this difference, how great muſt that have 
been in the navigation of the ancients? Fo: 

I cannot yet leave this ſubject. The Indian veſſels were 
ſmall, and thoſe of the Greeks and Romans, if we except 


their machines built for oſtentations much leſs than ours. 


Now, the ſmaller the veſſel, the greater danger it encoun- 
ters from foul weather. A tempeſt that would ſwallow 
up a ſmall veſſel, would only make a large one roll. The 

more 


They are moſtly ſhallow ; but Sicily has excellont ports. , 
7 * the province of Holland; for the ports of Zealand are deep 
enoug . . 
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more one body is ſurpaſſed by another in bigneſs, the more 
its ſurface is relatively ſmall. From whence it follows, 
that in a ſmall ſhip there is a leſs proportion, that is, a 
greater difference as to the ſurface of the veſſel, and the 


weight or lading ſhe can carry, than in a large one. We 


know that it is a pretty general practice, to make the 


weight of the lading equal to that of half the water the 


veſſel is able to contain. Suppoſe a veſſel will contain eight 
hundred tons, her lading then muſt be four hundred; and 
that of a veſſel which would hold but four hundred tons 
of water, would be two hundred tons. Thus the large- 
neſs of the firſt ſhip will be to the weight ſhe carries as 8 
to 4; and that of the ſecond as 4 to 2. Let us ſuppoſe 
then, that the ſurface of the greater is to the. ſurface 
of the ſmaller as 8 to 6; the ſurface of this will be to 
her weight as 6 to 2, while the ſurface of the former will 
be to her weight only as 8 to 4. Therefore, as the winds 
and waves act only upon the ſurface, the large veſſel will 
by her weight reſiſt their impetuoſity much more than the 
fmall. Me find from hiſtory, that before the diſcovery of 
the mariner's compaſs, four attempts were made to ſail 
round the coaſt of Africa. The Phœnicians ſent by Ne- 
cho, and Eudoxus + flying from the wrath of Ptolemy La- 
thyrus, ſet out from the Red Sea, and ſucceeded. Sataſ- 
pes ſent by Xerxes, and Hanno by the Carthaginians, ſet 
out from the Pillars of Hercules, and failed in the at- 
tempt. » | ww , 

The capital point in ſurrounding Africa was, to diſcover 
and double the cape of Good Hope. Thoſe who ſet out 
from the Red Sea found this cape nearer by half, than it 
would have been in ſetting out from the Mediterranean. 
The ſhore from the Red Sea is not ſo ſhallow, as that from 
the Cape to | Hercules* Pillars. The diſcovery of the 
Cape by Hercules? pillars was owing to the invention of 
the compaſs, which permitted them to leave the coaſt of 
Africa, and to launch out into the vaſt ocean, in order te 
He was deſirous of conquering it, Herodotus, lib. 4. 

7 Pliny, lib. 11. cap. 67. Pomponius Mela, lib. iii. cap. 9. 
_t Herodotus in Melpomene. 

Add to this what I ſhall ſay in chap. 8, of this book, on the naviga- 
tion af Hanno. | HEN. 8 3 

F In the months of October, November, December, and January, the 


wind in the Atlantic Occan is found te blew Nerth-Eaſt ; our ſhips there- 
fore 
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ſail towards the iſland of St. Helena, or towards the coaſt 
of Braſil. It was therefore very poſſible for them to ſail 
from the Red Sea into the Mediterranean, but not to ſet 
out from the Mediterranean to return by the Red Seas” 

Thus, without making this grand circuit, after which 
they could hardly ever hope to return, it was moſt natural 
to trade to the eaſt of Africa by the Red r- 1 0 _ 
weſtern coaſts by — . 


3 
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CHAP. VII. 


of the commerce of the e and that of fror. aa the Conque of 
| Alexander. 


Tang deft Greeks. e ell Pina n 3 
the empire of the ſea, was only more ſucceſsful, perhaps, 
than others in piracy ; for his maritime dominion extend- 
ed no farther than round his own iſle. But When the 
Greeks became a great people, the Athenians obtained the 
real dominion of the ſea; becauſe this trading and victo- 
rious nation gave laws to the potent monarch *'of that 
time; and humbled the maritime 3 ol * of ay 
le of Cyprus, and Phœnicia. * 

But this Athenian lordſhip of the fra Abbes to * 
more particularly mentioned, Athens,” ſays Xenophon 7, 
rules the ſea; but as the country of Attica i joined to 
6 the continent, it 1s ravaged by enemies, while the Athe- 
4+ nians are engaged in diſtant expeditions, Their leaders 
66 ſuffer their to be deſtroyed, and ſecure their wealth 
« by ſending it to ſome iſland. - The populace, who are 
not paſſeſſed of lands, have: no uneafineſs. But if the 
6s Athenians inhabited an iſland, and, beſides this, enjoyed 
« the empire of the ſea, they would, as long as they were 
4 poſſeſſed of theſe advantages, be able to annoy others, 
and at the ſame time be out of all danger of bel an- 
% noyed.” One would i iwagine that FEI 1 
ing of England. a | 

een. 


fore either croſs the Ene, and, to 08 the wind which is ; there generally at 

eaſt, they direct their courſe to the ſouth; or elſe they enter into the 
Torrid Zone, in thoſe places where the wind is at weſt. 

The king of Perſia. + On the Athenian republic. 
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The Athenians, a people whoſe heads were filled with 
ambitious projects; the Athenians, who augmented their 


jealouſy, inſtead of encreaſing their influence; who were 


more attentive to extend their maritime power than enjoy 
it ; whoſe political government was ſuch that the common 
people diſtributed the public revenues among themſelves, 
while the rich were in a ſtate of oppreſſion ; the Atheni- 
ans, I ſay, did not carry on ſo extenſive a commerce as 
might be expected from the produce of their mines, from 
the multitude of their flaves, from the number of their 
ſeamen, from their influence over the cities of Greece, 
and above all, from the excellent inſtitutions of Solon. 
Their trade was almoſt wholly confined to Greece, and to 
the Euxine ſea; from whence they drew their ſubſiſtence. 

Corinth ſeparated two ſeas, and opened and ſhut the Pe- 
loponneſus : It was the key of Greece, and a city, in fine, 
of the greateſt importance, at a time when the people of 
Greece were a world, and the cities of Greece nations. 
Its trade was very extenſive, having a port to receive the 
merchandiſes of Aſia; and another thoſe of Italy: For the 
great difficulties which attended the doubling cape Malea, 
where the * meeting of oppoſite winds cauſes ſhipwrecks, 
induced every one to go to Corinth, and they could even 
convey their veſſels over land from one ſea to the other, 
Never was there a city, in which the works of art were 
carried to fo high a degree of perfection. But here re- 
ligion finiſhed the corruption, which their opulence began. 
They erected a temple to Venus, in which more than a 
thouſand courteſans were conſecrated to that deity ; from 


this ſeminary came the greateſt part of thoſe celebrated 


beauties, whoſe hiſtory Athenæus has preſumed to com- 
mit to writing. | 
Four great events happened in the reign of Alexander, 
which entirely changed the face of commerce ; the takin 
of Tyre, the conqueſt of Egypt, that likewiſe of the In- 
dies, and the diſcovery of the ſea which lies ſouth of that 
country. The Greeks of Egypt found themſelves in an 
excellent ſituation for carrying on a prodigious commerce; 
they were maſters of the ports of the Red Sea; Tyre, 
ene rival of all the trading nations, was no more; they 
were not conſtrained by the ancient + ſaperſtitions of the 
country; 
* Sce Strabo, lib. 8. f Which inſpired an averſion for ſtrangers. 


country; and Egypt was become the centre of the uni- 
verſe. | 

The empire of Perſia extended to the Indus. Darius, 
long before Alexander, had ſent + ſome veſſels which ſail- 
ed down this river, and paſſed even into the Red Sea. 
How then were the Greeks the ſirſt who traded to the In- 
dies by the ſouth ? had not the Perſians done this before? 
Did they make no advantage of, ſeas which were ſo 
near them; of the very ſeas that waſhed their coaſts ? A- 
lexander, it is true, conquered the Indies; but was it ne- 
ceſſary for him to conquer a country, in order to trade 
with it? This is what I ſhall now examine. 

Ariana t, which extended from the Perſian gulf as far as 
the Indus, and from the South ſea to the raountains of Pa- 
ropamiſus, depended indeed in ſome meaſure on the em- 
pire of Perſia: But in the ſouthern part it was barren, 
ſcorched, rude, and uncultivated. Tradition || relates, that 
the armies of Semiramis and Cyrus periſhed in theſe de- 
ſerts; and Alexander, who cauſed his fleet to follow him, 
could not avoid loſing in this place a great part of his ar- 
my. The Perſians left the whole coaſt to the Icthyopha- 
gi 5, the Oritæ, and other barbarous nations. Beſides, 
the Perſians were no + great failors, and their very reli- 
gion debarred them from entertaining any ſuch notion as 
that of a maritime commerce. The voyage undertaken 
by Darius' direction upon the Indus, and the Indian fea, 
proceeded rather from the capriciouſneſs of a prince vainly 
ambitious of ſhewing his power, than from any ſettled re. 
gular project. It was attended with no conſequence, ei- 
ther to the advantage of commerce, ar of navigation. They 
emerged from their 1gnorance, only to plung? into it a- 

ain. 
: Beſides, it was a received opinion I before the expedi- 
tion of Alexander, that the ſouthern parts 6f India were 


unin- 

* Strabo, lib. 15. | + Herodotus in Melpomene. 

} Strabo, lib. 15. | | Strabo, lib. x 5. 
$ Pliny, lib. vi. cap. 22. Strabo, lib. 16. 

+ They ſailed not upon the the river, leſt they ff ould defile the elements. 

Hyde's religion of the Perſians. Even to this day they have no maritime 


*2munerce, Thoſe who take to the ſea are treate d by them as Athieſts. 
og E Strabo, lib. 15. | 
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uninbabitable®. This proceeded from a tradition that. 


+ Semiramis had brought back from thence only twenty 
men, and Cyrus but feven. 

Alexander entered by the north. His deſign was to march 
towards the eaſt: But having found a part of the ſouth 


full of great nations, cities, and rivers, he attempted to 


conquer it, and ſucceeded. 

He then formed the deſign of uniting the Indies to the 
weſtern nations by a maritime commerce, as he had al- 
= united chem by the colonies he had eſtabliſhed by 

and chews 

He Bages A fleet to be built on the Hydaſpes, and then 


fell down that river, entered the Indus, and failed even to 


its mouth. The fleet followed the coaſt from the Indus 


along the banks of the country of the Oritz, of the lethyo- 
phagi, of Carmania and Perſia. He built cities, and would 


not ſuffer the Iethyophagi to 4 live on fiſh, being defirous 
of having the borders of the ſea inhabited by civilized na- 


tions.  Onejcritus and Nearchus wrote { a journal of this 
voyage, wich was performed in ten months. They ar- 


rived at Suſa, where they found Alexander, who gave an 
entertainmant to his whole army. He had left the fleet 
at Patala , to go thither by land. 

This prince had founded Alexandria, with a view of * 
curing his conqueſt of Egypt; this was a key to open it 
in the very place where the kings his I predeceſſours had 
a key to ſhut it; and he had not the leaſt thought of a 
commerce, of which the diſeovery of the Indian ſea could 
alone give him the ide. 

The kings of Syria teft the commerce of the ſouth to thoſe 
of Egypt, and attached themſelves only to the northern 


trade, whian was carried on by means of the Oxus and 


the nn ſea. They Erbe imagined that this ſea was 
Þ 1 : 1 14 part 


2 Miradoigh (in Mehhomenc) ſays, that Darius conquered the Indies ; 
this muſt be underſtood duly to mean Ariana; and even this Was only an 
ideal conqueſt, + Scrabo, lib. 15. 

4 Pliny, book vi. chap 23. I Ihid.. 

$ A city in the iſland A Patalena, at the month of the Indus. 

\ Alexandria was ſoun d on a flat ſhore, called Rhacotis, where, in 
ancient times, the kings h.:d kept a garriſon, to prevent all ſtrangers, — 
more particularly the Grech, from entering. the country. Pliny, lib. v. cap. 
10. Strabo, lib. 17. 
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art of the “ northern ocean. Seleucus and Antiochus 
applied themſelves to make diſcoveries in it, with a parti- 
cular attention; and with this view they ſcoured it with 
their fleets +. That part which Seleucus ſurveyed; was 
called the Seleucidian ſea ; that which Antiochus diſcover- 
ed, received the name of the ſea of Antiochus. Attentive 
to the projects they might have formed of attacking Eu- 
rope from hence on the back of Gaul and Germany, they 
neglected the ſeas on the ſouth ; whether it was that the 
Ptolemies, by means of their fleets on the Red Sea, were 
already become the maſters of it; or that they had diſ- 
covered an invincible averſion in the Perſians againſt en- 
gaging in maritime affairs ; or, in fine, that the general 
ſubmiſſion of all the people in the ſouth, left no room for 
them to flatter themſelves with. the. hopes of further con- 
ueſts. | erg) a 
I am ſurpriſed, I confeſs, at the obſtinacy with which the 
ancients believed that the Caſpian fea was a part of the 
ocean. The expeditions of Alexander, of the kings of Syria, 
of the Parthians, and the Romans, could not make them 
change their ſentiments ; notwithſtanding theſe nations de- 
| ſcribed the Caſpian ſea with a wonderful exaQneſs : But 
men are generally ſo tenacious of their errours, that they ac- 
quieſce to truth as late as poſſible. When only the ſouth 
of this ſea was known, it was at firſt taken for the ocean ; 
in proportion as they advanced along the banks of the nor- 
thern coaſt, inſtead of imagining it a great lake, they ſtill be- 
lieved it to be the ocean, that here made a ſort of a bay; 
when they had almoſt finiſhed its circuit, and had quite 
ſurveyed the northern coaſt, though their eyes were then 
opened, yet they ſnut them once more; and took the mouth 
of the Volga for a ſtrait or a prolongation of the ocean. 

The land army of Alexander had been on the! eaſt only 
as far as the Hyphaſis, which is the laſt of thoſe rivers 
that fall into the Indus: Thus the firſt trade which the 
Greeks carried on to the Indies was confined to a very 
ſmall part of the country. Seleucus Nicator penetrated 
as far as the Ganges , and by that means diſcovered the 
ſea into which this river falls, that is to ſay, the bay of 


* Pliny, lib, it. cap. 67. | 
+ Pliny, lib. vi. cap. 12. and Strabc. lib. ii. pag. 307. 
t Pliny, lib. vi. cap. 17. 
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Bengal. The moderns diſcover countries by voyages at 
ſea ; the ancients diſcovered ſeas by conqueſts at land. 

Strabo ® , notwithſtanding the teſtimony of Appollodorus, 
ſeems to doubt whether the Grecian + kings of Bactria 
proceeded farther than Seleucus and Alexander. I am apt 
to think they went no farther to the eaſt, and that they 
did not paſs the Ganges: but they went farther towards 
the ſouth : They diſcovered t Siger, and the ports in the 
Guzarat and Malabar, which gave riſe to the navigation I 
am going to mention. 

Pliny || informs us, that the navigation of the Indies 
was ſucceſſively carried on by three different ways. At 
firſt they ſailed from the cape of Siagre, to the iſland of 
Patalena, which is at the mouth of the Indus. This we 
find was the courſe that Alexander's fleet ſteered to the In- 
dies. They took afterwards { a ſhorter and more certain 
courſe, by failing from the ſame cape or promontory to 
Siger : This can be no other but the kingdom of Si- 
ger, mentioned by Strabo I, and diſcovered by the Gre- 
cian kings of BaQria, Pliny, by ſaying that this way 
was ſhorter than the other, can mean only that the voyage 
was made in Teſs time: For as Siger was diſcovered by the 
kings of Bactria, it muſt have been farther than the Indus: 
By this paſſage they muſt therefore have avoided the wind- 
ing of certain coaſts, and taken advantage of particular 
winds, The merchants at laſt took a third way ; they 
ſailed to Canes, or Ocelis, ports fituated at the entrance of 
the Red Sea; from whence, by a weſt wind, they arrived at 
Muxiris, the firſt ſtaple town of the Indies, and from 
thence to the other ports.” 

Here we ſee, that iuſtead of ſailing to the mouth of the 
Red Sea as far as Siagre by coaſting Arabia Felix to the 
north-eaft, they ſteered directly from weſt to eaſt, from one 
fide to the other, by means of the trade-winds, whoſe re- 
gular courſe they diſcovered by ſailing in theſe latitudes, 
The ancients never loſt ſight of the coaſts, but when they 
took advantage of theſe winds, which were to them a kind 
of — | | 

Pliny 


* Lib. 15. + The Macedonians of Bad ria, India, and Ariana 
having ſeparated themſelves from Syria, formed a great ſtate, 
} Apollonius Adrumatinis in Strabo, lib. ii. 
Lib. vi. cap. 23. $ Plmy, lib. vi. cap. 23. 
wy Lib. 11. Sigertidis regnum. 
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Pliny * ſays; that they ſet ſail for the Indies in the mid- 
dle of ſummer, and returned towards the end of December, 
or the beginning of January. This is entirely. comform- 
able to our naval journals. In that part of the Indian ſea 
which is between the peninſula of Africa, and that on this 
fide the Ganges, there are two monſoons ; the firſt, dur- 
ing which the winds blow from weſt to eaſt, begins in the 
month of Auguſt or © September; and the ſecond, during 
which the wind is in the eaſt, begins in January. Thus 
we ſet ſail from Africa' for Malabar, at the ſeaſon of the 
year that Ptolemy's fleet uſed to ſet out from thence ; and 
we return too at the ſame time as they. 

Alexander's fleet was ſeven months in ſailing from Pata- 
la to Suſa. It ſet out in the month of July, that is, at 4 
ſeaſon when no ſhip dares now put to ſea to return from 
the Indies. Between theſe two 'monſoons there is an in- 
terval of time, during which the winds” vary; . when 2 
north wind, meeting with the common winds, raiſes, eſpe- 
cially near the coaſts, the moſt terrible tempeſts. "Theſe 
continue during the months of June, July, and — 
Alexander's fleet therefore ſetting ſail from Patals in 
month of July, muſt Have been expoſed to many — 
and the voyage muſt have been long, ä 3 dae i 

againſt the trade-wind. e 

Pliny ſays that they ſet out for the Indies at rr ot 
ſummer ; thus they ſpent the time proper for "taking ad- 
vantage o of the trade-wind, in their pallage from Aleran- 
dria to the Red Sea. | : r 
Obſerve here, I pray, how nevigation has by little and 
little arrived at perfection. Darius fleet was two | 
and a half + in falling down the Thdus, and 'going to the 
Red Sea. Afterwards the fleet of Alexander f,' deſcending + 
the Indus, arrived at Suſa in ten months,” having ſail 
three months on the Indus, and ſeven on the Indian ſea: 
at laſt the paſſage from the coaſt of Malobur to the Red 
Sea was made in forty days ||. r 
= Strabo g, who accounts for their 1 ber the countries 

between the Hypanis and tie Ganges, ſays, that there were 

very few of thoſe w! who ſailed from Egypt to the Indies, 
Vol. II. 0 5 that 
* Lib. vi. cap. 23. | 


+ Herodotus in Melpomene. + + Pliny * u and 
1 Ibid, 1 Lib. 15. " n 
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that ever proceeded ſo far as the Ganges. Their fleets, in 


fact, never went thither: they ſailed with the weſtern 


trade-winds from the mouth of the Red Sea to the coaſt of 
Malabar. They caſt anchor in the ports along that coaſt, 
and never attempted to get round the peninſula on this fide 
the Ganges by Cape Comorin and the coaſt of Coro- 


mandel. The plan of navigation laid down by the kings 


of Egypt = the Romans was, to ſet out and return the 
ſame year * 

Thus it is demonſtrable, that the commerce of the 
Greeks and Romans to the Indies was much leſs extenſive 
than ours. We know 1mmenſe countries which to them 
were entirely unknown; we traffic with all the Indian na- 
tions; we even manage their trade, and in our bottoms 
carry on their commerce. 

But this commerce of the ancients was carried an with 
far greater facility than ours. And if the moderns were 


to trade only to the coaſt of Guzarat and Malabar, and, 


without ſeeking for the ſouthern iſles, were ſatisfied with 


what theſe iſlanders brought them, they would certainly 
prefer the way of Egypt to that of the Cape of Good 


Hope f. Strabo informs us, that they traded thus with 
the people of Taprobane. 
I ſhall finiſh this chapter with a reflection. Ptolemy 
the + geographer extends the eaſtern part of known Afri- 
wy Cape Praſſum, and Arrian || bounds it by Cape Rap- 
Our beſt maps place Cape Praſſum at Moſſambi- 
85 in 14 degrees and à half ſouth latitude, and Cape 
Raptum, at about ten degrees of the ſame latitude. But 
as the country extending from the kingdom of Aian (a 
kingdom that indeed produces no merchandiſe) becomes 


_ richer in proportion as it ſtretches towards the ſouth, as 


far as the country of Sofala, where, lies the ſouree of 
Tiches ; 1t appears at firſt view aſtoniſhing, that they ſhould 
have thus, retrogaded towards the north, inſtead of advan- 
cing to the ſouth, . 
In proportion as their knowledge increaſed, navigation 
and trade deſerted the coaſt of Africa for that of India. A 
rich and eaſy commerce made them negle& one leſs lucra- 
tive, and more full of difficulties. The - eaſtern coaft of 
Africa 


* Pliny, lib. vi. cap. 23. 1 Lib. 15. Lib. — ; , and lib. viii. 
Ses the 88 of the Ethrean ſea. : 22 


Fern 


1 / ( 
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Africa was leſs known than in the time of Solomon ; and 
though Ptolemy ſpeaks of Cape Praſſum, it is rather as of 
a place that had been formerly known, than of one known 
at that time. Arrian * bounds the known country at Cape 
Raptum, becauſe at that time they went no further. And 
though + Marcian of Heraclea extends it to Cape Praſſum, 
his authority is of no weight: for he himſelf confeſſes , 
that he copies from Artemidorus, and Artemidorus from. 


Ptolemy. 
* * a | - 


Of Carthage and Marſcilles. 


CarTHAGE increaſed her power by her riches, and after- 
wards her riches by her power. Being miſtreſs of the 
coaſts of Africa, which are waſhed by the Mediterranean, 
ſhe extended herſelf along the ocean. Hanno, by order of 
the ſenate of Carthage, diſtributed thirty thouſand Cartha- 
ginians from Hercules“ Pillars, as far as Cerne. This 
place, he ſays, is as far from Hercules“ Pillars, as the lat- 
ter from Carthage. This ſituation is extremely remark- 
able. It lets us ſee that Hanno limited his ſettlements to 
the 25th degree of north latitude, that is, to two or three 
degrees ſouth of the Canaries, . 
Hanno being at Cerne, undertook another voyage, with 
a view of making further diſcoveries towards the ſouth: 
He took but little notice of the continent. He followed 
the coaſt for twenty fix days, when he was obliged to re- 
turn for want of proviſions. The Carthaginians, it ſeems, 
made no uſe of this ſecond enterpriſe. Scylax || ſays, 
that the ſea is not h navigable beyond Cerne, becauſe 
it is ſhallow, full of mud and ſea weeds: And, in fact, 
2 - 7 892 32 there 
* Ptolemy and Arrian were nearly contemporaries. | 
His work is to be found in a collection of the ſmall pieces of the Gre- 
| clan geographers, printed at Oxford in 1698. vol. 1. p. 10. 


+ Grec. Geog. Nas. 1, 2. 
P 


| See his Periplus, under the article of Carthage. be 
$ See Herodotus in Melpomene on the obſtacles which Sataſpes enconnt- 


ered; . - 
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there are many of theſe in thoſe * latitudes. The Cartha- 
ginian merchants mentioned by Scylax might find obſtacles, 
which Hanno, who had ſixty veſſels of fifty oars each, had 
ſurmounted. Difficulties are at moſt but relative; beſides, 
we ought not to confound an enterpriſe, in which bravery 
and reſolution muft be exerted, with things that require 
no extraordinary conduct. | 

The relation of Hanno's voyage 1s a fine fragment of 
antiquity. It was written by the very man that perform- 
ed it. His recital 1s not mingled with oftentation. Great 
commanders write their actions with fimplicity ; becauſe 
they receive more glory from facts than from words. The 
ſtyle is agreeable to the ſubject: he deals not in the mar- 
vellous. All he fays of the climate, of the ſoil, the beha- 
viour, the manners of the inhabitants, correfpond with 
what is every day ſeen on this coaſt of Africa; one would 
imagine it the journal of a modern ſailor. | 

He obſerved from his fleet, that in the day-timie there 
was a prodigious ſilence on the continent, that in the night 
he heard the ſound of various muſical inſtruments, and 
that fires might then be every where ſeen, ſome larger 
than others. Our relations are conformable to this ; it 
has been diſcovered, that in the day the ſavages retire in- 
to the foreſts to avoid the heat of the ſun, that they light 
up great fires in the night to diſperſe the beaſts of prey, 
and that they are paſſionately fond of muſic and dancing. 

The fame writer deſcribes a volcano with all the phæ- 
nomena of Veſuvius; and+xelates, that he took two hairy 
women, who choſe to die rather than follow the Cartha- 
ginians, and whoſe ſkins he carried to Carthage. This 
has been found not void of probability. 

This narration is fo much the more valuable as it is a 
monument of Punic antiquity ; and from hence alone it 
has been regarded as fabulous. For the Romans retained 
their hatred to the Carthaginians, even after they had de- 
ſtroyed them. But it was victory alone that decided whe- 
ther we ought to ſay, the Punic or the Roman faith, 

Xs ; Some 
See the charts and Narrations in the firſt volume of voyages that con 
tributed to the eſtabliſhment of an Eaſt-India company, part I. pag. 20T. 


This weed covers the ſurface of theſea in ſuch a manner, that it can ſcarcely 
be perceived, and veſſels can only paſs through it with a Riff gale: 
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Some moderns * have imbibed' theſe prejudices. What 
is become, ſay they, of the cities deſeribed by Hanno, of 
which even in Pliny's time there remained no veſtiges ? 
But it would have been a wonder indeed, if any ſtch ve- 
ſtiges had remained. Was it at Corinth or Athens that 
Hanno built on theſe coaſts ? He left Carthaginian fami- 
lies in ſuch places as were moſt commodious for trade, and 
fecured them as well as his hurry could permit againſt 
ſavages and wild beaſts. The calamities of the Cartha- 
ginians put a period to the navigation of Africa; theſe fa- 
milies muſt neceſſarily then either periſh or become ſava- 
ges. Beſides, were the ruins of theſe cities even ſtill in 
being, who is it that would venture into the woods and 
marſhes to make the diſcovery ? We find however, in Scy- 
lax and Polybius, that the Carthaginians had confiderable 
ſettlements on theſe coaſts, Theſe are the veſtiges of the 
cities of Hanno; there are no other, from the ſame reaſon 
that there are no other of Carthage itſelf. 

The Carthaginians were in the high road to wealth; and 
had they gone ſo far as four degrees of north latitude, and 
{fteen of longitude, they would have diſcovered the gold 
coaſt, They would then have had a trade of much great- 
er importance, than that which is carried on at preſent on 
that coaſt, at a time when Americaſeems to have degraded 
the riches of all other countries. They would there have 
found treaſures, of which they could never have been de- 
prived by the Romans. 

Very ſurpriſing things have been ſaid of the riches of 
Spain. If we may believe Ariſtotle +, the Phœnicians, 
who arrived at Tarteſſus, found ſo much filver there, that 
their ſhips could not hold it all; and that they made of 
this metal their meaneſt utenſils. The Carthaginians, ac- 
cording to Diodorus t, found ſo much gold and filver in 
the Pyrenazan mountains, that they adorned the anchors of 
their ſhips with it, But no foundation can be built on 
ſuch popular reports. Let us therefore examine into the 


facts themſelves. | 


We find in a fragment of Polybius cited by Strabo {|, 
that the filver mines at the ſource of the river Bztis, in 
which forty thouſand men were employed, produced to 

| C 3 the 

* Mr. Dodwel. See his difſertations on Hanno's Periplus. | 

7 Of wonderful things, Lib. 6. 1 Lib. 3. 
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the Romans twenty-five thouſand drachmas a-day, that 1s, 
about five millions of livres a-year, at fifty livres to the 
mark. The mountains that contained theſe mines were 
called the * flver mountains ; which ſhows they were the 
Potoſi of thoſe times. At preſent the mines of Hanover 
do not employ a fourth part of the workmen, and yet they 
yield more. But as the Romans had not many copper 
mines, and but few of filver; and as the Greeks knew 
none but the Attic mines, which were of little value, they 
might well be aſtoniſhed at their abundance, 

In the war that broke out for the ſucceſſion of Spain, a 
man called the Marquis of Rhodes, of whom it was ſaid 
that he was ruined in golden mines, and enriched in hoſ- 
pitals +, propoſed to the court of France to open the Pyre- 
nzan mines. He alleged the example of the Tyrians, the 
Carthaginians, and the Romans. He was permitted to 

ſearch, but ſought in vain; he ſtill alleged, and found no- 
thing. 

The Carthaginians being e e of the gold and uk 
trade, were willing to be ſo of the lead and pewter. Theſe 
metals were carried by land from the ports of Gaul upon 
the ocean, to thoſe of the Mediterranean. The, Carthagi- 
nians were deſirous of receiving them at the firſt hand; 
they ſent Himilco 4 to make a || ſettlement in the iſles 
called 1 Et © * are imagined to be thoſe of Scil- 
ly. 

1 Theſe voyages from Beetica into England have made 
tome perſons imagine that the Carthaginians knew the 
compals : but it is very certain, that they followed the 
coaſts. There needs no other proof than Himilco's be- 
ing four months in ſailing from the mouth of the Bætis to 
England: beſides the famous piece of hiſtory of the Car- 
thaginian pilot, who, being followed by a Roman veſſel, 
ran aground that he might not , thow her the way to 

England, 


ab oo Wa a = am SS ww x & 


„ pred wes „ + 4 © © © ls „ = a= 


Mons argentarius. 
+ He had ſome ſhare in their management. q 
+ It appears from Pliny, that this Himilco was fent at the ſame time 
with Hanno; as in the time ef Agathocles, there was an Hanno and an 
Himilco, both chiefs of the Carthaginians. Mr. Dodwell conjectures, 
that theſe were the ſame; more eſpecially, as the republic was then in its 
ouriſhing ſtate, See his diſſertation on Hanno's per pl. 
See Feſtus Avienus. 
§ Strabo, lib. 2. towards the end. 
He was rewarded by the ſenate of Cart]:age, 
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is, England, plainly intimates that thoſe veſſels were very 
he near the ſhore, when they fell in with each other. 
re * The ancients might have per formed voyages, that would 
he make one imagine they had the compaſs, though they had 
* not. If a pilot was far from land, and during his voyage had 
2 ſuch ſerene weather, that in the night he could always ſee 
a a polar ſtar, and in the day the riſing and ſetting of the ſun, 
* it is certain he might regulate his courſe as well as we do 
2 now by the compaſs: but this muſt be a fortuitous caſe, 
and not a regular method to navigation. 78 
2 We ſee in the treaty which put an end to the firſt Punic 
1d war, that Carthage was principally attentive to preſerve 
{- the empire of the ſea, and Rome that of the land. Han- 
* no *, in his negociation with the Romans, declared that they 
e 


ſhould not be ſuffered even to wafh their hands in the ſea of 
Sicily; they were not permitted to fail beyond the pro- 
montorium pulchrum ; they were forbid to trade in Sicily +,- 
Sardinia, and Africa; except at Carthage: an exception 
that lets us ſee there was no deſign to favour them in their 
trade with that city. wot en 1 
In early times there had been very great wars between 
Carthage and Marſeilles f on the ſubject of fiſhing. - After 
the peace they entered jointly into the ceconomucal com- 
merce. Marſeilles at length grew jealous, eſpecially as be- 
ing equal to her rival in induſtry, ſhe was become inferior 
to her in power. This is the motive of her great fidelity 
to the Romans. The war between the latter and the Car- 
thaginians in Spain, was a ſource of riches to Marſeilles, 
which was now become their magazine. The ruin af Car- 
thage and Corinth ſtill increaſed the glory of Marſeilles ; 
and had it not been for the civil wars, in which this repub- 
lic ought on no account to have engaged, ſhe would have 
been happy under the protection of the Romans, who had 
not the leaſt jealouſy of her commerce. | 


* Frienſhemius? ſupplement to Livy, decad. ad. lib 6. 

7 In the parts ſubje& to the Carthaginians. 

Carthaginĩenſium quoque exercitus, cum bellum captis piſcatorum na- 
7 ortum eſſet, ſæpe fuderunt pacemque victis dederunt. 7%. 135. 4: 
cap 5. a . 
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40 THE SPIRIT 
CHAP. IX. 


Of the Genius of the Romans as to maritime Affairs. 


Tur Romans laid no ſtreſs on any thing but their land. 
forces, who were diſciplined to ſtand always firm, to fight 


on one ſpot, and there bravely to die. They could not 


like the practice of ſeamen, who firſt offer to fight, then fly, 
then return, conſtantly avoid danger, often make uſe of 
ſtratagems, and ſeldom of force, This was not ſuitable to 
the genius of the * Greeks, much leſs to that of the 
Romans. „„ | 
They deſtined therefore to the ſea only thoſe citizens 
who were not + confiderable enough to have a place in 
their legions. Their marines were commonly freed-men. 
At this time, we have neither the ſame eſteem for land- 
forces, nor the ſame contempt for thoſe of the ſea. In the 
firſt, t art is decreaſed ; in the || ſecond, it is augmented : 
now things are generally eſteemed in proportion to the 
degree of ability requiſite to diſcharge them. 


| — — — — 
CHAP. X. 


Of the Genius of the Romans with Reſpect to Commerce, 


Tux Romans were never diſtinguiſhed by a jealouſy for 
trade. They attacked Carthage as a rival, not as a trad- 
ing nation. They favoured trading cities, though they 
were not ſubject to them. Thus they increaſed the power 
of Marſeilles by the ceſſion of a large territory. They 
were vaſtly afraid of barbarians; but had not tliè leaſt ap- 
prehenſion from a trading people. Their genius, their glo- 
| | 3 
As Plato has obſerved, lib. iv. of laws. 
+ Polybius, lib. iv. ' "8 


N | 
+ See the conſiderations on the cauſes of the riſe and degdenſion of the 
Roman grandeur. 1 Ibid. - 


| 
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ry, their military education, and the very form of their go- 
vernment, eſtranged them from commerce, 

In the city they were employed about war, elections, 
factions, and law-ſuits ; in the country, about agriculture ; 
and, as for the provinces, a ſevere and tyrannical govern- 
ment was incompatible with commerce. 

But this political conſtitution was not more oppoſite to 


I, 


de trade, than their law of nations. The people, * ſays * 
ht Pomponins the civiliari,” with whom we have neither 
ot «. friendſhip nor hoſpitality, nor alliance, are not our ene- 
7 „ mies; however, if any thing belonging to us fall into 
of « their hands, they are the proprietors of it; freemen be- 


«* come their {laves ; and they are upon the ſame terms 
« with refpect to us.“ X wo, 
Their civil law was not leſs oppreſſive. The law of 
Conſtantine, after having ſtigmatized as baſtards the chil- 
dren of perſons of a mean rank, who had been married to 
thoſe of a ſuperioyr ſtation, confounds women who keep 
a+ ſhop for vending merchandiſes, with ſlaves, with women 
who keep taverns, with actreſſes, with the daughters of 
thoſe who keep public ſtews, or who had been condemned 
to fight in the amphitheatre ; this had its original in the 
ancient inſtitutions of the Romans, 

Jam not ignorant thit men prepoſſeſſed with theſe two 
ideas, that commerce is of the greateſt ſervice to a ſtate, and 
that che Romans had the beſt regulated government in the 
world, have believed that they greatly honoured and en- 
couraged commerce; but the truth is, they ſeldom troub - 
Jed their heads about it. 8 


- 


* 


CHAP. XI. 


* 


Of the Commerce of the Romans with the Parharians, 


Taiz Romans having erected Europe, Afia, and Africa, 
into one vaſt empire; the weakneſs of the people and the 
tyranny of their laws united all the parts of this immenſe 
body. The Roman policy was then to avoid all commu. 
| nication 
Leg. 5. ff. de captivis. 
Que mercimonus publice præſuit. Leg. S. coc, de natural, liberic 
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nication with thoſe nations whom they had not ſubdued: the 
fear of carrying to them the art of conquering, made them 
neglect the art of enriching themſelves. They made laws 
to hinder all commerce with barbarians. ** Let nobody,” 
ſaid * Valens and Gratian, ** ſend wine, oil, or other li- 
quors to the barbarians, though it be only for them to 
te taſte. Let no one carry gold to them , adds Gratian, 
Valentinian, and Theodofius; * rather, if they have 
& any, let our ſubjects deprive them of it by ſtratagem.” 
The exportation I of iron was prohibited on pain of death. 

Domitian, a prince of great timidity, ordered the || vines 
in Gaul to be pulled up; from a fear, no doubt, leſt their. 
wines ſhould draw thither the barbarians. Probus and 
Julian, who had no ſuch fears, gave orders for their being 
planted again. 

I am ſenſible, that upon the declenſion of the Roman 
empire, the barbarians obliged the Romans to eſtabliſh 
ſtaple-towns F, and to trade with them. But even this is 
a proof that the minds of the Romans were averſe to com- 
merce. 
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Of the Coramerce of the Romans with Arabia and the Indes. 


Tur trade to Arabia Felix, and that to the Indies, were 
the two branches, and almoſt the only ones of their foreign 
commerce. The Arabs were formerly what they are at 
this day, equally addicted to trade and robbery. Their 
immenſe deſerts on the one hand, and tlie riches which 
ſtrangers went thither in ſearch of, produced theſe two 
effects. Theſe riches the Arabs found in their ſes and 
foreſts ; ; and as they ſold much and purchaſed little, they 
drew 

55 ** ad bar baricum cod. quæ res exportari non debeant. 


+ Leg. 2. cod. de commerce. et mercator. 

: LES 2. gue res exportari non debeant, and Procopius, Yor of the Perſians > 
00K I 
See the chronicles of Euſebius and Cedienus. | 

$ Sce the conſiderations on the cauſes of the rife and ebe of the 
Roman grandeur. 
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drew to * themſelves the gold and filver of the Romans. 
The Europeans trade with them ſtill in the ſame manner; 
the caravans of Aleppo, and the royal veſſel of Suez, car- 
ry thither immenſe ſums +. ö | | 

Their commerce to the Indies was very conſiderable. 
Strabo f had been informed in Egypt, that they employed 
in this navigation one hundred and twenty veltels : this 
commerce was carried on entirely with bullion. "They 
ſent thither annually fifty millions of ſeſterces. Pliny {| 
ſays, that the merchandiſes brought from thence were told 
at Rome at cent. per cent. profit. He ſpeaks, I believe, 
too generally; if this trade had been fo vaſtly profitable, 
every body would.have heen willing to engage in it, and 
then it would be at an end. 

It will admit of a queſtion, whether the trade to Arabia 
and the Indies was of any advantage to the Romans ? 
They were obliged to export their bullion thither, though 
they had not, like us, the reſource of America, which 
ſupplies what we fend away. I am perſuaded that one 
of the reaſons of their increaſing the value of their ſpecie 
by eſtabliſhing baſe coin, was the ſcarcity of filver, owing 
to the continual exportation of it to the Jndies: and 
though the commodities of this country were fold at 
Rome at the rate of cent. per cent, this profit of the Ro- 
mans, being obtained from the Romans themſelves, could 
not enrich the empire. 

It may be alleged, on the other hand, that this com- 
merce increaſed the Roman navigation, and of courſe 
their power; that new merchandiſes augmeated their in- 
land trade, gave encouragement to the arts, and employ- 
ment to the induſtrious ; that the number of ſubjects mul- 
tiplied in proportion to the new means of ſupport; that 
this new commerce was productive of luxury, which I 
have proved to be as fayourable to a monarehical govern- 
ment, as fatal to a commonwealth ; that this eſtabliſh. * 
ment was of the ſame date -as the fall of their republic; 
that the luxury of Rome was become neceſſary; and that 

It 


* Pliny, lib. 6. cap. 28. 

The caravans of Aleppo and Sucz carry thither annually to the valug 
of about two millions of livres, and as much more clandeſtincly; the roy- 
al veſſel of Suez carries thither alſo two millions. : 

t Lib. 2. pag. 81. of the edition printed 1587. 

Lib. 6. cap. 23. 
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it was extremely proper, that a city which had accumulat. 
ed all the wealth of the univerſe ſhould refund it by its 
luxury. OR 

We ſhall ſay but one word on their inland trade. Its 
principal branch was the corn brought to Rome for the 
ſubſiſtence of the people : but this was-rather a political 
affair than a point of commerce. On this account the 

ſailors were favoured with ſome privileges *, becauſe the 
ſafety of the empire depended on their vigilance. 


- 


— — — — — 
CHAP. XIII. 


Of Commerce after the Deſtruction of the Weſtern Empire. 


Commence was yet more undervalued after the invaſion 
of the Roman empire. The barbarous nations at firſt re- 
garded it only as an opportunity for robbery ; and when 
they had ſubdued the Romans, they honoured it no more 
than agriculture, and the other profeſſions of a conquer- 
ed people. | 8 

Soon was the commerce of Europe almoſt entirely loſt. 
The nobility, who had every where the direction of at- 
fairs, were in no pain about it, | 

The laws of the + Vifigoths permitted private people 
to occupy half the beds of great rivers, provided the other 
half remained free for nets ad boats. There muſt have 
been very little trade in countries conquered by theſe bar- 
barians. | | | 

In thoſe times were eſtabliſhed the ridiculous rights of 
eſcheatage and ſhipwrecks. Theſe men thought, that 
ſtrangers not being united to them by any civil law, they 
owed them on the one hand no kind of juſtice, and on the 
other no ſort of pity, 

In the narrow bounds which nature had originally pre- 
ſcribed to the people of the north, all were ſtrangers to 
them; and in their poverty they regarded all only as con- 
tributing to their riches. Being eſtabliſhed, before their 
conqueſts, on the coaſts of a ſea of very little breadth, and 

| . 25 full 


+ Suet. in Claudio. leg, 7, cod. Theodoſ. de naviculariis. 
7 Lib. 8. Tit. 4. 59. 
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full of rocks, from theſe very rocks they drew their ſub- 


ſiſtence. 

But the Romans, who made laws for all the univerſe, 
had eſtabliſhed the moſt humane ones with regard to 
ſhipwrecks. They ſuppreſſed the rapine of thoſe who in- 
habited the coaſts ; and what was more ſtill, the rapa- 
ciouſneſs of their treaſurers +. | 


N 3 

CHAP. XIV. 
A particular Regulation. | 
Tux law t of the Viſigoths made however one regulation. 
in favour of commerce. It ordained that foreign mer- 
chants ſhould be judged, in the differences that aroſe amongſt 
themſelves, by the laws and by judges of their own na- 
tion. This was founded on an eſtabliſhed cuſtom among 
all theſe mixed people, that every man ſhould live under 


his own law : A cuſtom of which I ſhall ſpeak more at 
large in another place. 


I 
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CHAP. XV. 


o Commerce after the Decay of the Roman Power in the Eaſt, 


Tax Mahometans appeared, conquered, extended, and 
diſperſed themfelves. Egypt had particular ſovereigns ; 
theſe carried on the commerce of India, and being poſſeſſed 
of the merchandiſes of this country, drew to themſelves 
the riches of all other nations. The Sultans of Egypt 
were the moſt powerful princes of thoſe times. Hiſtory 
informs us with what a conſtant and well-regulated force 
they ſtopped the ardour, the fire, and the impetuoſity of 
the cruſades. 

CHAP. 


* Toto titulo ff. de incend. ruin. et naufrug et cod naufragiis. et leg. 3- 
ff. ad leg. Cornel de ficariis N Pe YO 
Leg. 2, cod. de naufragiis · | Lib. 8. tit. 3. 5 2 
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How Commerce broke through the Barbariſm of Europe. 


ARErorLz's philoſophy being carried to the weſt, pleaſ- 
ed the ſubtile geniuſes, who were the virtuoſi of thoſe 
times of ignorance. The ſchoolmen were infatuated with 
it, and derived from hence their doArine upon lending 
upon intereſt ; this they confounded with uſury, and con- 
damned. Hence commerce, which was the p ofeſſion on- 
ly of mean perſons, became that of knaves: for whenever 
a thing is forbidden, which nature permits or neceſſity re- 
. quires, it is only making thoſe who do it diſhoneſt. 

Commerce was transferred to a nation covered with 
infamy; and was ſoon ranked with the moſt ſhameful 
uſury, with monopolies, with the levying of ſubſidies, 
and with all the diſhoneſt means of acquiring wealth. 

The Jews +, enriched by their exactions, were pillaged 
by the tyranny of princes ; which pleaſed indeed, but did 
not eaſe the people. Fg) 

What paſſed in England may ſerve to give us an idea of 
what was done in other countries. King t John having 
impriſoned the Jews, in order to obtain their wealth; 
there were few who had not at leaſt one of their eyes pluck- 
ed out. Thus did that king influence his court of juſtice. 
A certain Jew who had a tooth pulled out every day for 
ſeven days ſucceſſively, gave ten thouſand marks of filver 
for the eighth. Henry III. extorted from Aaron a Jew, 
at York, fourteen thouſand marks of filver, and ten thou- 
ſand for the queen. In thoſe times they did by violence, 
what 1s now done in Poland with ſome ſemblance. of mo- 
deration. As princes could not dive into the purſes of 
their ſubjects, becauſe of their privileges, they put the 
Jews to the torture, who were not conſidered as citizens. 

| 1 | At 

* See Ariſtot. polit. lib. 1. cap. 9. and 10. | 
+ See in Marca Hiſpanica the conſtitutions of Arragon in the years 
1228 and 1353; and in Bruſſel, the agreement in the year 12c6, between 


the King, the Counteſs of Champagne, and Guy of Dampierre. 
} Stowe's ſurvey of London, book 3. pag. 54. 
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At laſt a cuſtom was introduced of conſiſcating the ef- 
fects of thoſe Jews who embraced Chriſtianity. This 
ridiculous. cuſtom is known only by the * law, which 
ſuppreſſed it. The moſt vain and trifling reaſons were 
given in juſtification of that proceeding-: it was alleged, 
that it was proper to try them, in order to be certain that 
they had entirely ſhook off the ſlavery of the devil. But 
it is evident, that this confiſcation was a ſpecies of the 
right of + amortiſation, to recompenſe the-prince, or the 
lords, for the taxes levied on the Jews, which ceaſed 
on their embracing Chriſtianity. In thoſe times, men, 
like lands, were regarded as property. I cannot help re- 
marking by the way, how this nation has been ſported 
with from one age to another: at one time, their effects 
were confiſcated, when they were willing to become Chrif- 
tians ; and at another, if they refuſed to turn Chriſtians, 
they were ordered to be burnt. : 

In the mean time, commerce was ſeen to ariſe from the 
boſom of Vexation and Deſpair. The Jews, proſcribed 
by turns from every country, found out the way of ſaving 
their effects. By this means they rendered their retreats 
for ever fixed; for tho' princes might have been willing 
to get rid of their perſons, yet they did not chuſe to get 
rid of their money. | 

The * Jews invented letters of exchange ; commerce, 
by this means, became capable of eluding violence, and 
of maintaining every where its ground; the richeſt mer- 
chant having none but ' inviſible effects, which he could 
convey imperceptibly, where-ever he pleaſed. 

The theologians were obliged to limit their principles : 
and commerce, which they had before connected by main 


| force with knavery, re-entered, if I may ſo expreſs my- 


ſelf, the boſom of Probity. | 
Thus we owe to the ſpeculations of the ſchoolmen all 
the misfortunes which accompanied the deſtruction of 
commerce; and to the avarice of princes, tae eftabliſh- 
HOI ment 
The edict paſſed at Baville, April 4. 1592. | 1 
+ In France the ſews, were ſlaves in mortmain, and the Lords their 
ſucceſſours. Mr. Bruſſel mentions an agreement made in the year 1206, 
between the king and Thibaut count of Champagne, by which it was a- 
greed, that the Jews of the one ſhould'not lend in the land of the other. 
It is known, that under Philip Auguſtus, and K the Long, the 
Jews, who were chaſed from France, tock refuge in Lombardy, and that 
there they gave to foreign merchants and travellers, ſecret letters, drawn 


upon _ to whom they had igtruſted their effects in France, which were 
accepted. 
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ment of a practice which puts it in ſome” meaſure out of 
their power. 

From this time, it became neceſſary, that princes ſhould 
govern with more prudence, than they themſelves could 
ever have imagined : For great exertiens of authority 
were, in the eyent, found to be 1mpolitic ; and from ex- 
perience it is manifeſt, that nothing but the goodneſs and 
lenity of a government can make it flouriſh, 

We begin to be cured of Machiaveliſm, and recover 
ſrom it every day. More moderation is become neceſſary 
in the councils of princes. What would formerly have 
been called a maſter- ſtroke in politics, would be now, in- 
dependent of the corey it might occaſion, the greateſt 
| upprudence, | 

Happy is it ſor men that they are in a ſituation, in 

which, though their paſſions prompt them to be wicked, 
it is however for their intereſt to be humane and virtuous. 


— F 


0 SCRAP. XVII. 


The Iſeovery of ind: new. Worlds, and in what Manner Lufope i is "Ras | 
ted by it. | 


Tux compaſs opened, if I may ſo expreſs EY the 
univerſe. Aſia and Africa were found, of which only 
ſome borders were known; and America, of Which we 
knew nothing. 

The Portugueſe, ſailing on the Atlantic ocean, diſcover- 
ed the moſt ſouthern point of Africa; they ſaw a vaſt 
ſea, which carried them to the Eaſt-Indies. Their dan- 
- gers upon this ſea, thediſcovery of Mozambique, Melinda, 
and Calicut, have been ſung by Camoens, whoſe ag 
make us feel ſomething of the charms of the N 
the magnificence of the Æneid. 

The Venetians had hitherto carried on the trade of me In- 
dlies through the Turkiſh dominions,* and purſued it in 
the midſt of oppreſſions and diſcour ragements. By the 
diſcovery of the Cape of Good Hope, and thoſe which 
were made ſome time after, Ttaly was no longer the-cen- 


tre of the * wor; ; it was, if I may be permitted 
| the 
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the expreſſion, only a corner of the univerſe, and is ſo till. 
The commerce, even of the Leyant depending now on 
that of the great trading nations to both the Iudies, Italy 
can be no more than an acceſſo. y. 

The Portugueſe traded to the Indies in rig of con- 
queſt. The * conſtraining laws, whien the Dit.h at 
preſent impoſe on the commerce of the little Lad aa pria- 
ces, had been eſtabliſhed before by tue Purugneſ-, 

The fortune of the huute of Auſtria was prodigious. 
Charles V. ſucceeded to the poileſſion of Birgu.dy. Cat- 
tille, and Arragon ; he arrived atterwards at the Impe;-al 
dignity ; and, to procure him a new kind of grandeur, 
the univerſe extended itſelf, and theie was teu a new 
world paying him obeiſance. | 

Chriſtopher Columbus diſcovered America; and though 
Spain ſent thither only a force ſo ſm ll that the leaſt 
prince in Europe could have ſent the ſame, yet ut ſubdu- 
ed two vaſt empires, and other great ſtares. 

While the Spaniards diſcovered and conquered the weit, 
the Portugueſe puſhed their conqueits and diſco eries in 
the eaſt. Theſe two nations met each other; they had 
recourſe to Pope Alexander VI. who made tlic celebrat- 
ed line of partition, and adjudged the great proceſs. 

But the other nations of Europe would not ſuftcr them 
quietly to enjoy their thares. The Dutch chaſeq the Por- 
tugueſe from almoſt all their fſettlecaeuts in the Eatt-II- 
dies; and ſeveral other nations plauted culoutes in Amcrt- 
ca. | 
The Spamards conſidered theſe new-diſcovered coun- 
tries, as the ſubject of conqueſt ; while others, more re- 
fined 1n their views, found them to be the proper ſubjects 
of commerce, and upon this principle directed their pro- 
ceedings. Hence ſeveral nations have conducted them- 
ſelves with ſo much wiſdom, that they have given a kind 
of ſovereignty to companies of merchants, who governing 
theſe far diſtant countries only with à view to trade, have 
made a great acceſſory power, without embarraſſing che 
principal ſtate. 

The colonies they have formed, are under a kind of 
dependence, of which there is ſcarcely an inſtance in ail 
the colonies of the ancients ; whether we confider tuein as 

Vol. II. D holding 


gee the relation of Fr. Pirard, part ii. char. 15. 
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holding of the ſtate itſelf, or of ſome trading company 
eſtabliſhed in the ſtate. 

The deſign of theſe colonies is, to trade on more advan. 
tageous conditions, than could otherwiſe be done with 
the neighbouring people, with whom all adyantages 
are reciprocal, It has been eſtabliſhed, that the 
metropolis, or mother-country, alone ſhall trade in the 
colonies, and that from very good reaſon : Becauſe the 
deſign of the ſettlement was the extenſion of commerce, 
not the foundation of a city, or of a new empire. 


Thus it is ſtill a fundamental law of Europe, that all 


commerce with a foreign colony ſhall be regarded as a 
mere monopoly, puniſhable by the laws of the country ; 
and in this caſe we are not to be directed by the laws and 
precedents of the ancients, which are not at all appli- 


cable. 


It is likewiſe acknowledged, that a commerce eſtabliſh. 
ed between the mother-countries does not include a per- 
miſſion to trade in the colonies; for theſe always continue 
in a ſtate of prohibition. 


The diſadvantage of a colony that loſes the liberty of 
commerce, is viſibly compenſated by the protection of the 


mother-country, who defends it by her arms, or ſupports 


it by her laws. 


From hence follows a third law of Europe, that when 
a foreign commerce with a colony 1s prohibited, it” 15 not 
lawful to trade in thoſe ſeas, except in ſuch caſes as are 
excepted by treaty 

Nations who are e with reſpect to the whole univerſe 
what individuals are in a ſtate, like theſe, are governed 
by the law of nature, and by particular laws of their 
own making. One nation may reſign to another the 
ſea, as well as the land, The Carthaginians forbade + 
the Romans to ſail beyong certain limits, as the Greeks 


had obliged the king of Perſia to keep as far diſtant from 


the ſea-coaſt t as a horſe could gallop. | 
The great diſtance of our colonies is not an inconveni- 


ence that * their a for if the mother - country, 
on 


* This, in the POD of the ancients, is the ſtate which founded the 
colony. 

Except the Carthaginians, as we ſee by the treaty which put an end 
to the firit Punic war, + Polybius, lib. 3. 

+ The king of Perſia obliged himſelf by treaty, not to ſail with any veſ- 
ſel of war beyond the Cyanean rocks, and the Chelidonian iſles, Filtrat 
in the life of Cimon. | 


- 


- 
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on whom they depend for their defence, is far diſtant, no 
leſs diſtant are thoſe nations by whom they may be afraid 
of being conquered. 

Beſides, this diſtance is the cauſe that thoſe who are 
eſtabliſhed there, cannot conform to the manner of living 
in a climate ſo different from their own ; they are obliged 
therefore to draw from the mother-country all the con- 
veniences of life. The“ Carthaginians, to render the 
Sardinians and Corſicans more dependent, forbade their 
planting, ſowing, or doing any thing of the like kind un- 
der pain of death; ſo that they ſupplied them with neceſ- 
ſaries from Africa. The Europeans have compaſſed the 
ſame thing, without having recourſe to ſuch ſevere laws. 
Our colonies in the Caribbee iflands are under an admir- 
able regulation in this reſpect ; the ſubject of their com- 
merce 1s what we neither have, nor can produce ; and 
they want what is the ſubject of ours. 

A conſequence of the diſcovery of America was the 
connecting Aſia and Africa with Europe; it furniſhed 
materials for a trade with that vaſt part of Afia, known 
by the name of the Eaſt Indies. Silver, that metal fo uſe- 
ful as the medium of commerce, became now as a merchan- 
diſe ; the baſis of the greateſt commerce in the world. 
In fine, the navigation to Africa became neceſſary, in 
order to furniſh us with men to labour in the mines, and 
to cultivate the lands of America. | ö 

Europe 1s arrived to ſo high a degree of power, that 
nothing in hiſtory can be compared to it. Whether we 


. confider the immenſity of its expences, the grandeur of its 


engagements, the number of its troops, and the regular 
payment even of thoſe that are leaſt ſerviceable, and which 
are kept only for oftentation. 

Father Du Halde ſays +, that the interiour trade of 
China is much greater than that of al} Europe. That 


might be, if our foreign trade did not augment our inland 


commerce. Europe carries on the trade and navigation 
of the other three parts of the world ; as France, England, 


and Holland, do nearly that of Europe. 
D 2 CHA p. 


© l lib. viii. dec. 2. 
7 Tome II. pag. 170. 
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5 — 
' CHAP. XVIII. 
Of the Riches which Spain drew from America, 


Ir Europe * has derived ſo many advantages from the 
American trade, it feems natural to imagine, that Spain 
muſt have derived mach greater. She drew from the 
newly diſcovered world ſo prodigious a quanity of gold 
ani filver, that all we had before could not be compared 
to it 
But (what one could never have expected) this great 
kingdom was every where baffled by its misforunes. 
Piulip II. who ſucceeded Charles V. was obliged to 
mike the celebrated bankruptcy known to all the world. 
T''ere never was a prince who ſuffered more from the 
mutmurs, the inſolence, and the revolt of troops conſtant- 
1y ill paid. 4 | | 
From this time the monarchy of Spain has been inceſ- 
ſantly declining. This has been owing to an interiour 
and phyfical defect in the nature of theſe riches, which 
, renders them vain ; a defect which increaſes every day. 
Gold aud filver are either a fictitious, or a repreſentative 
wealth. The repreſentative ſigns of wealth are extremely 
durable, and, in their own nature, but little ſubje& to de- 
cay. Bnt the more they are multiplied, the more they 
loſe their valne, becauſe the fewer are the things which 
they repreſent. 3 | 
The Spantards, after the conqueſt of Mexico and Peru, 
abandoned their natural riches, in purſuit of a repreſen- 
tative wealth which daily degraded itſelf. Gold and 
ſilver were extremely ſcarce in Europe; and Spain be- 
coming all of a ſudden miſtreſs of a' prodigious quanity of 
theſe metals, conceived hopes to which ſhe never before 
aſpired. The wealth ſhe found in the conquered coun- 
tries, great as it was, did not however equal that of their 
mines. The Indians concealed part of them ; and beſides, 
theſe people who made no other uſe of gold and filver than 
| 2 * 


* This has been already ſhewn ip a ſmall treatiſc, written by the author 


about twenty years ago; which has been almoſt entirely incorporateg ig 
the preſent work. 


to give — to the ds of their gods, and to 
the palaces of their Kings, ſought not for it with an avarice 
like ours. In ſhort, they had not the ſecret of drawing 
theſe metals from every mine; but only from thoſe in 
which the ſeparation might be made with fire; they were 
ſtrangers to the manner of making uſe of mercury, and 
perbaps to mercury itſelt. 

However, it was not long before the ſpecie of Europe 
was doubled ; this appeared from the price of commodities, 
which every where was doubled. 

The Spaniards raked into the mines, ſcooped out moun- 
tains invented machines to draw. out water, to break the 
ore and ſeparate it; and, as they ſported with the hves of 
the Indians, they forced them to labour without mercy. 
As the ſpecie of Europe ſoon doubled, the profit of Spain 
diminiſhed in the ſame proportion, and they had every 

ear but the ſame quantity of a metal which was become 
by one half leſs precious. 

In double the time the ſpecie ſtill doubled, and the 
profit {till diminiſhed another half. 

It diminiſhed even more than half: Let us ſee in what 
manner. | 

To extract the gold from the mines, to give it the 
requiſite preparations, and to import it into Kurope, muſt 
be attended with ſome certain, expence ; I will ſuppoſe this 
to be as I to 64, When the ſpecie was once doubled, and 
conſequently became by one half leſs precious, the expeuce 
was as 2 to 04. Thus the galleons which brought to 
Spain the ſame quantity of gold, brought a thing which 
really was of leſs value by one half, though the ex pence 
attending it had been oue half higher. 

If we proceed doubling and doubling, we ſhall find in 
this progreſſion the cauſe of the impotency ot the wealth 
of Spain. It is about two hundred years ſince they have 
begun to work their Indian mines. I ſuppooſe the quanti- 
ty of ſpecie at preſent in the trading world is to that be- 
fore a” diſcovery, of the Indies, as 32 is to 1; that is, it 
has been doubled five times: In two hundred years more 
the ſame quantity will be to that before the diſcovery, 
as 64 is to one; that 15, it will be doubled once more. 
Now, at preſent, fifty ® quintals of ore yield four, five, 
and fix ounces of gold; and when it yields only two, the 

. E miner 
* Sce Frezier's voyages. * I 
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miner receives no more from it than his expences. In 
two hundred years, if it yields only four, this too will 
only defray his charges. There will then be but little 

Profit to be drawn from the gold mines. The fame rea- 
ſoning will hold good of filver, except that the working 

of the filver mines is a little more advantageous thas thoſe 
of gold. 

ut, if mines ſhould be diſcovered ſo fruitful as to give 

Aa Winch greater profit, the more fruitful they will be, the 
ſooner the profit will ceaſe. 

The Portugueſe in Brafil have found mines of gold ſo 
rich, that they muſt neceſſarily very ſoon make a conſider- 
able diminution in the profits of thoſe of Spain, as well 
as in their own. 

I have frequently heard people deplore the blindneſs | 
of the court of France, who repulſed Chriſtopher Colum- 
bus, when he made the propoſal of diſcovering the Indies, 
Indeed they did, though perhaps without deſign, an act 
of the greateſt wiſdom. Spain has behaved like the fooliſh 
king, who defired that every think he touched might be 
converted into gold, and who was obliged to beg of the 
gods to put an end to his miſery. 

The companies and banks eſtabliſhed in many nations; 
have put a finiſhing ſtroke to the lowering of gold and fil- 
ver, as a ſign or repreſentation of riches ; for by new fictions 
they have multiplied in ſuch a manner the ſigns of wealth, 
that gold and filver, having this office only in part, are be- 
come leſs precious. 

The public credit ſerves inſtead of mines, and diminiſh- 
es the profit which the Spaniards draw from theirs. 

True it is, that the Dutch trade to the Eaſt Indies has 
increaſed, in ſome meaſure, the value of the Spaniſh mer- 
chandiſe ; for, as they carry bullion, and give it in ex- 
change for the merchandiſes of the eaſt, they eaſe the Spa- 
niards of part of a commodity, which in Europe abounds 
too much. . 

And this trade, which may indirectly be regarded as 
that of Spain, is as advantageous to that nation, as to thoſe - 
who are directly employed in carrying it on. 

From what has been ſaid, we may form a judgment of 
the laſt order of the council of Spain, which prohibits the 
the making uſe of gold and filver in gildings and other 


% | ſuper- 
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ſuperfluities: A decree as ridiculous as it would be for the 
ſtates of Holland to prohibit the conſumption of ſpices. 

My reaſoning does not hold good againſt all mines; 
thoſe of Germany and Hungary, which produce little more 
than the expence of working them, are extremely uſeful. 
They are found in the principal.ſtate ; they employ mary 
thouſand men, who there conſume their ſupe:fluous com- 
modities; and they are properly a menufatture of the 
country. 

The mines of Germany and Hungary promote the cul. 
ture of land; the working of thoſe of Mexico and Peru 


deſtroys it. 


The Indies and Spain are two powers under the ſame 
maſter ; but the Indies are the principal, while Spain is 
only an acceſſory. It is in vain for politics to attempt to 


bring back the principal to the acceſſory ; the Indies will 


always draw Spain to themſelves. 
Of the merchandiſes to the value of about fiſty millions 


of livres annually ſent to the [ndies, Spain furniſhes on- 


ly two millions and a half: The Indies trade for fifty mil. 


lions, the Spaniards for two and a half. 
That muſt be a bad Kind of riches which depends on ac- 
cident, and not on the induſtry of a nation, on the num- 


ber of its inhabitants, and on the cultivation of its lands. 
The king of Spain, who receives great ſums from his cuſ- 


tomhouſe at Cadiz, is in this reſpe& only a rich individu- 


al in a ſtate extremely poor. Every thing paſſes between 


ſtrangers and himſelf, while his ſubjects have ſcarcely any 
ſhare in it: This commerce is independent both of ihe 


good and bad fortune of his kingdom. 
Were ſome provinces of Caſtille able to give him a ſum 


equal to that of the cuſtomhouſe ot , 25 woud 
be much greater : His riches would be the effe& of the 
wealth of the country : Theſe provinces would animate 
all the others, and they would be altog ert, g pable 
of ſupporting their reſpe&ive charges: Inſtead of a great 


treaſury, he would have a great people. 
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CHAP. XIX. 
A Problem. 


Ir is not for me to decide the queſtion, Whether if Spain 
be net herſelf able to carry on the trade of the Indies, it 
would not be better to leave it. open to ſtrangers ? I will 
only ſay, that it is for her advantage to lbad this com- 
merce with as few obſtacles as politics will permit. 


Wien the merchandiſes which ſeveral nations ſend to the 


Indies are very dear, the inhabitants of that country give 
a great deal of their commodities, which are gold and 
ſilxer, for very little of thoſe of foreigners : The contrary 
of this happens when they are at a low price. It would 
perhaps be of uſe, that theſe nations ſhould underſell 
each other, that by this means the merchandiſe carried to 
the Indies might be always cheap. Theſe are principles 
which deſerve to be examined, without ſeparating them 
however from other conſiderations; the ſafety of the Indies, 
the advantages of one only cuſtomhouſe, the danger of 
making great alterations, -and the forefeen inconveniences, 
which are often leſs dangerous than thoſe which cannot be 
foreſeen. | 


. — 


| BOOK XXIL 


or LAWS IN RELATION TO THE USE OF MONEY. 


— —- ͤ—— — 


CHAP. I. 
The Reaſon of the Uſe of Money, 


Prox who have few merchandiſes, as ſavages, and 
among civilized nations, thoſe who have only two or three 
ſpecies, trade by exchange. Thus the caravans of Moors 

| who 
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who go to TomboQtou, in the heart of Africa, have no 
need of money, for they exchange their ſalt for gold. The 
Moor puts his ſalt in a heap, and the Negro his duſt in 
another ; if there is not gold -enongh, the Moor takes 
away ſome of his ſalt, or the * adds more gold, till 
both parties are agreed. 

But when a nation traſſies with a great variety of mer. 
chandiſes, money becomes neceflary ; becauſe a metal, 
caſily carried from place to place, ſaves the great expences 
which people would be ** to be at, if they always 

ded by exchange. 

All nations having reciprocal wants; it frequently hap- 
pens that one is deſirous of a large quantity of the other's 
merchandiſes, when the latter will have very little of 
theirs, though with reſpe& to another nation the caſe is 
directly oppoſite. But when nations have money, and 

by buying and ſelling, thoſe who take moſt mer- 
chandiſes, pay the balance in ſpecie. And there is this 
difference, that, in the caſe of buying, the trade carried 
on is in proportion to the wants of the nation that has the 
greateſt demands; whilſt in bartering, the trade is only 
according to the wants of the nation, whoſe demands are 
the feweſt, without which this laſt would be — 
impoſſibility of balancing its accounts, 


0 
- 
— ——— — — — 


CHAP. U. 
Of the Nature of Money, 


Mover is a ſign which repreſents the value of all mer- 
chandiſes. Metal is taken for this fign as being durable, 
becauſe it conſumes. but little by uſe ; and becauſe, with- 
out being deſtroyed, it is capable of many divifions. A. 
precious metal has been choſen as a fign, as being moſt 
portable. A metal is moſt proper for a common meaſure, 
becauſe it can be eaſily reduced to the ſame ſtandard. 
Every ſtate fixes upon it a particular impreiiene to the 

end 


* The an made uſe of for this purpoſe in Abyſũnia has this ante, 


that it is continually waſting away. 


' 
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end, that the form may correſpond with the ſtandard ang 
je weight, and that both may be known by inſpection 
only. 

The Athenians, not having the uſe of metals, made uſe 
of oxen *, and the Romans of ſheep: But one ox is not 
the ſame as another ox, in the manner that one piece of 
metal may be the ſame as another. 

As ſpeeie is the ſign of the value of merchandiſe, Paper 

is the ſign of the value of ſpecie; and when it is of the 
—— — it repreſents this value in ſuch a manner, that, 
as to the ee produced by it, there is not the leaſt dif. 
CR 


In the ſame manner, as money is the fign * repreſen · 


tative of a thing, every thing is a ſign and repreſentative 
of money; and the ſtate is in a proſperous condition, when, 
on the one hand, money perfectly repreſents all things; 
and, on the other, all things perfectly repreſent money, 
and are reciprocally the See of each other ; that is, they 
have ſuch a relative value, that we may have the one as 
ſoon as we have the other. This never happens in any 
other than a moderate governement, nor does it always 
happen there: For example, if the laws favour the diſhon- 
eſt debtor, his effects are no longer a repreſentative or 
fign of money. With regard to a deſpotic government, 
it would be a prodigy, did things there reprefent their 
ſign. Tyranny and diſtruſt makes every one bury + his 
ſpecie: Things are not there then the repreſentative of 
money. 

Legiſlators have ſometimes had the art, not only to 
make things, in their own nature, the repreſentative of 
ſpecie, but to convert them even into ſpecie, like the cur- 
rent coin. Czar, when he was f a dictator, permitted 
debtors to give their lands in payment to their creditors, 
at the price they were worth before the civil war ||. Tibe- 
rius ordered, that thoſe who defired ſhone ſhould have it 

from 


Herodotus in Clio, tells us, that the 1 found out the art of 
coining money; the Greeks learned it from them; the Athenian coin had 
the impreſſion of their ancient ox. 1 have ſeen one of the pieces in the 
Earl of Pembroke's cabinet. 

+ It is an ancient cuſtom in Algiers, for the father of a/family to have 2 
treaſure concealed in the earth Hiſt. of the * bf ins 7 Logie di 


Ta 
Czſar on the civil war, book 3. 
l Tacitus, lib. vi. 
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7 The laws of the Saxons, chap. 18. 
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from the public treaſury, on binding over their lands to 
double the value. Under Cæſar, the lands were the 
money which paid all debts: Under Tiberius, ten thou- 
ſand ſeſterces in land became as current money, equal to 
ive thouſand ſeſterces in ſilver. 

The magna charta of England provides againſt the 


ſeizing the lands or revenues of a debtor, when his move- 


able or perſonal goods are ſufficient to pay, and he is wil- 
ling to give them up to his creditors : By this means all 
the goods of an Engliſhman repreſented money. 

The laws of the Germans conſtituted money a ſatisfac- 
tion for the injuries that were committed, and for the ſuf 
fcrings due to guilt. But as there was but very little 
ſpecie in the country, they again conſtituted this money 


to be paid in goods or chattels. This we find appointed 
in a Saxon law, with certain regulations ſuitable to the 


eaſe and convenience of the ſeveral ranks of people. At firſt 


the law declared the value of a ſou in cattle: the ſou of 
two tremiſes anſwered to an ox of twelve months, or to 
an ewe with her lamb ; that of three tremiſes was worth 
an ox of fixteen months. With theſe people money 
became cattle, goods, and merchandiſe ; and theſe * 
became money. 

Money is not only a ſign of things; it is s alſo a fan 2 
repreſentative of money, as we ſhall ſee in the chapter on 
exchange. 


— — — 
HAP. HII. 


Of ideal Money. WEE 
Turn is both real and ideal money. Civilized nations 
generally make uſe of ideal money, only becauſe they 
have converted their real money into ideal. At firſt their 
real money was fome metal of a certain weight and ſtan- 
dard: But ſoon diſhoneſty or want made them retrench a 
part of the metal from every piece of — to which 
they left the ſame name; for example, from a livre at a 
pound weight they took half the filver, and ſtill continued 


to call it a livre; the piece which was the twentieth part 
of 
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of a pound of filver, they continued to call a ſou, though 
it is no more the twentieth part of this pound of ſilver, 
By this means the livre is an ideal livre, and the ſou an 
ideal ſou. Thus of the other ſubdiviſions ; and fo far may 
this be carried, that what we call a livre, may be only a 
fmall part of the original livre or pound, which renders it 
ſtill more ideal. It may even happen, that we may have 
no piece of money of the preciſe value of a livre, nor any 
piece exactly worth a ſou : Then the livre and the ſou will 
be purely ideal. They may give to any piece of money 
the denominations of as many livres and as many ſous as 
they pleaſe ; the variation may be continual ; becauſe it is 
as eaſy to give another name to a thing, as it is difficult to 
change the thing itſelf, _ Ts 

To take away the ſource of this abuſe, it would be an 
excellent law for all countries, who are deſirous. of making 
commerce flouriſh, to ordain, that none but real money 
ſhould be current ; and to prevent any methods from being 
taken to render it ideal. 

Nothing ought to be ſo exempt from variation, as that 
which is the common meaſure of all. 

Trade is in its own nature extremely uncertain: and it 
is a great evil to add a new uncertainty to that which is 
founded on the nature of the thing. 


— — 


CHAP. IV. 


Of the Qrantity of Gold and Silver. 


Wur civilized nations are the miſtreſſes of the world, 
gold and ſilver, whether they draw it from amongſt them- 
ſelves, or fetch it from the mines, muſt increaſe every day. 
On the contrary, it diminiſhes when barbarous nations 
prevail. We know how great was the ani of theſe 
metals, when the Goths and Vandals on the one ſide, and on 


the other, the Saracens. and Tartars, broke in like a tor- 


rent on the civilized world. 1 
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CHAP. V. 
The ſame SubjeR continues. 


Taz bullion drawn from the American mines, imported 
into Europe, and from thence ſent to the eaſt, has greatly” 
promoted the navigation of the European nations; for it 
is a merchandiſe which Europe receives in exchange from 
America, and which ſhe ſends in exchange to the Indies. 
A prodigious quantity of gold and filver is therefore an 
advantage, when we conſider theſe metals as a merchan- 
diſe : but *tis otherwiſe when we conſider them as a fign ; 
becauſe their abundance gives an allay to their quality as 2 
ſign, which is chiefly founded on their ſcarcity. | 

Before the firſt Punic war, copper was to“ filver as 960 
to 1 +; it is at preſent nearly as 73 and a half to one. 
When the proportion ſhall be as it was formerly, filyer 
will better perform its office as a ſign. 


W 
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CHAP. VI. 


The Reaſon why Intereſt was * one half aſter the Conqueſt of the 
( ies. | 


Garcirass0 informs us t, that in Spain, after the cons 


queſt of the Indies, the intereſt which was at ten per cent, 
ſell to five. This was a neceſſary conſequence. A great 
quantity of ſpecie being all of > fadden brought into Eu- 
rope, much fewer perſons had need of money. The price 
of all things increaſed, while the value of money diminiſhed ; 
the proportion was then broken, and all the old debts were 


diſcharged, We may recolle& the time of the ſyſtem |], 


when 


See chap. 12. of this book. | | 
_ + Suppoling a mark, or eight ounces of ſilver, to be worth ferty-nine 
livres, and copper twenty ſols per pound. 

} Hiſtory of the civil wars of the Spaniards in the Weſt Indies, 

In France, Mr. Law's project was called by this name. 


! 
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when every thing was at a high price except ſpecie. Thoſe 
that had money after the conqueſt of the Indies, were 0. 
bliged to lower the price or hire of their merchandiſe; 
that 1s, 1n other words, their intereſt. 

From this time they were unable to bring intereſt to its 
ancient ſtandard, becauſe the quantity of ſpecie brought to 
Europe has been annually increaſing. Befides, as the puh. 
lic funds of ſome ſtates, founded on riches procured by 
commerce, gave but a very ſmall intereſt, it became neceſ. 
ſary for the contracts of individuals to be regulated by 
theſe. . In ſhort, the courſe of exchange having rendered 
the conveying of ſpecie from one country to another re- 
markably eaſy, money cannot be ſcarce in a place where 
they may be ſo readily ſupplied with it, by thoſe who have 
it in plenty. 


- . 5 
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CHAP. VII. 
How the Price of Things is fixed in the Variation of the Sign of Riches. 


Moxxr is the price of merchandiſes or manufactures. 
But how ſhall we fix this price? or, in other words, by 
what piece of money is every thing to be repreſented ? 

If we compare the maſs of gold and ſilver in the whole 
world, with the quantity of merchandiſe therein contained, 
it is certain, that every commodity or merchandiſe in par- 
ticular, may be compared to a certain portion of the en- 
tire maſs of gold and filver. As the total of the one is to 
the total of the other, ſo part of the one will be to part of the 
other. Let us ſuppoſe, that there is only one commodity 
or merchandiſe in the world, or only one to be purchaſed, 
and that this is, diviſible like money : a part of this mer- 
chandiſe will anſwer to, a part of the maſs of gold and fil- 
ver ; the half of the total of the one, to the half of the to- 
tal of the other; the tenth, the hundredth, the thonſandth 
Part of the one, to the tenth, the hundredth, the thouſandth 
part of the other. But as that which conſtitutes proper- 
ty amongſt mankind, is not all at once in trade; and 0 
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the metals or money, which are the ſign of property, are 
not all in trade at the ſame time; the price is fixed in the 
compound ratio of the total of things with the total of 
ſigus, and that of the total of things in trade with the to- 
tal of ſigns in trade alſo: And as the things which are not 
in trade to-day may be in trade to-morrow, and the ſigns 
not now in trade may enter into trade at the ſame time, 
the eſtabliſhment of the price of things always fundamen- 
tally depends on the proportion of the total of things to 
the total of ſigns. | 

Thus the prince or the magiſtrate can no more aſcertain 
the value of the merchandiſes, than he can eftabliſh by a 
decree that the relation one has to ten, is equal to that of 
one to twenty. Julian's * lowering the price of proviſions 
at Antioch, was the cauſe of a moſt terrible famine, 


— x — 
CHAP. VIII. 
The ſame Subject continued. 


Tux negroes on the coaſt of Africa have a fign of value 
without money. It is a ſign merely ideal, founded on the 
degree of eſteem which they fix in their minds for every 
merchandiſe, in proportion to the need they have of it. A 
certain commodity or merchandiſe 1s worth three macou- 
tes; another ſix macoutes, another ten macoutes ; that is, 
as if they ſaid fimply three, fix, and ten. The price is 
formed by a compariſon of all merchandiſes with each o- 
ther. They have therefore no particular money ; but 
each kind of merchandiſe is money to the other. | 
Let us for a moment transfer to ourſelves thjs manner 
of valuing things, and join it to ours: all the merchan- 
diſes and goods in the world, or elſe all the merchandiſes 
or manufactures of a tate, particalarly conſidered as ſepa- 
rate from all others, would be worth a certain. number 
of macoutes ; and, dividing the money of this ſtate into as 
many parts as there are macoutes, one part of this divifion 
of money will be the ſign of a macoute. _ | 
| | '> If 


* Hiſtory of the church by Socrates, 
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If we ſuppoſe the quantity of ſpecie in a ſtate doubled, 
it will be neceſſary to double the ſpecie in the macoute; 
but if, in doubling the ſpecie, you double alſo the macoute, 
the proportion will remain the ſame as before the doubling 
of either. 

If, firice the diſcovery of the Indies, gold and filver have 
Inoreaſcd i in Europe in the proportion of one to twenty, 
che proviſions and merchandiſes muſt have been enhanced 
in proportion of one to twenty. But if, on the other 
hand, the number of merchandiſes has increaſed as one 
to two, it neceſſarily follows, that the price of theſe mer. 
chandifes and proviſzons having been raiſed in proportion of 
one to twenty, and fallen in proportion of Une ro two, it 
neceflarily follows, I ſay, that the proportion is only as 


one to ten. | 
The quantity of goods and merchandiſes increaſes by an 


augmentation of commerce, the augmentation of commerce 
by an augmentation of the ſpecie, which ſucceſſively ar- 
rives, and by new communications, with freſh diſcovered 
countries and ſeas, which furniſh us with new commodi- 
ties and new merchandiſes. 


CHAP. IX. 


Of the relative Scarcity of Gold and Silver. 


Bxsipxs the poſitive plenty and ſcarcity of gold and ſilver, 
there is ſtill a relative abundance, and a relative ſcarcity of 
one of theſe metals compared to the other. 

The avaricious hoard up their gold and ſilver, becauſe, 
as they da not care to ſpend, they are fond of figns that 
are not ſubje& to decay. They prefer gold to filver, be- 
cauſe, as they are always afraid of loſing, they can belt 
conceal that which takes up the leaſt room. Gold therefore 
diſappears v there is plenty of filver, becauſe every one 
has ſors to conceal ; it appears again when ſilver is ſcarce, 
becauſe they are obliged to draw it from its confinement. 

It is then a rule, That gold is common when filver is 


ſcarce, * 1 is ſcarce when ſilver is common. This 
lets 


\ 
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lets us ſee the difference between their relative and their 


real abundance and ſcarcity, of which 1 ſhall * 
ſpeak more at large. | | 


Of Exchange. 


Tax relative abundance and ſcarcity of ſpecie in different 
countries forms what is called the courſe of exchange. 
Exchange is a fixing of the actual and momentary va- 


lue of money. 
Silver, as a metal. * a value like all other mn 


' diſes, and an additional value, as it is capable of betom- 


ing the ſign of other merchandiſes. If it was no more 
than a mere merchandiſe, it would no doubt, loſe much of 
its value. 

Silver, as money, has a value, which the prince in ſome 
reſpe&s can fix, and in others he cannot. 

The prince eſtabliſhes a proportion between a quantity 
of ſilver as metal, and the ſame quantity as money. 2. He 
fixes the proportion between the ſeveral metals made uſe 
of as money. 3. He eſtabliſhes the fy - 4 and ſtandard 
of every piece of money. In fine, 4. He gives to every 
piece that ideal value, of which I have ſpoken. I ſhall 
call the value of money in theſe four reſpects, its Pofttive 
value, becauſe it may be fixed by law. 

The coin of every ſtate has, befides this, a relative va- 
lue, as it is compared with the money of other countries. 
This relative value is eſtabhſhed by the exchange; and 
greatly depends on its poſitive valne. It is fixed by the 
general opinion of the merchants, never by the decrees of 
the prince; becauſe it is ſubject to inceflaatveations/and 
depends on a thouſand accidentsssss. Pons bags nets 

The ſeveral nations, in fixing this relagine value, ars 
chiefly guided by that which has the greateſt” quamity of 
ſpecie. If ſhe has as much ſpecie' as all the others toge- 
ther, it is then moſt proper for the others to regulate theirs 
by her ſtandard ; and the regulation between all the others 
will pretty nearly agree with the regulations made with 
this principal nation. 
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In the actual ſtate of the univerſe, * Holland is the na. 
tion we are ſpeaking of. Let us examine the courſe of 
exchange with relation to her. 

They have in Holland a piece of money called a florin, 
worth twenty ſous, or forty half-ſous or gros. But to 
render our ideas as ſimple as poſſible, let us imagine that 

they have not any ſuch piece of money in Holland as a 
florin, and that they have no other but the gros: a man 
who ſhould have a thouſand florins, would have forty thou. 
ſand gros; and ſo of the reſt. Now the exchange with 
Holland is determined by our knowing how many gros 
every piece of money in other countries is worth; and as 

the French commonly reckon by a crown of three livres, 
the exchange makes it neceſſary for them to know how 
many gros are contained in a crown of three livres. If 
the courſe of exchange 1s at fifty-four, a crown of three 

livres will be worth fifty-four gros; if it is at fixty, it 
will be worth fixty gros. If filver is ſcarce in France, 2 
crown of three livres will be worth more gros; if plenti- 
ful, it will be worth leſs. 

The ſcarcity or plenty, from whence reſults the muta- 
bility of the courſe of exchange, is not the real, but a re- 
lative ſcarcity or plenty. For example; when France has 
greater occaſions for funds in Holland, than the Dutch of 
having funds in France, ſpecie is ſaid to be common in 
France, and ſcarce in Holland; and vice ver/a. : 

Let us ſuppoſe that the courſe of exchange with Holland 
is at fifty-four. If France and Holland compoſed only one 
city, they would act as we do when we give change for a 
crown: The Frenchman would take three livres out of 
his pocket, and the Dutchman fifty-four gros from his. 
But as there is ſome diſtance between Paris and Amſter- 
dam, it is neceſſary that he who for my crown of three 
livres, gives me fifty-four gros which he has in Holland, 
ſhould give me a bill of exchange for ſifty- four gros pay- 
able in Holland. The fifty four gros is not the thing in 
queſtion ; but a bill for that ſum. Thus, in order to judge 
of the + ſcarcity or plenty of ſpecie, we muſt know if 

| $44 3h there 

+ The Dutch repulate the exchange for almoſt all Europe, by a kind of 
1 amongſt themſclves, in a manner moſt agreeable to their 
own inter its. | f 


here is much ſpecie in a place, when there is more ſpecie than pa- 
per; there is but little, when there is more paper than ſpecie. 
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there are in France more bills of fifty- four gros drawn 


upon Holland, than there are crowns drawn upon France. 
Tf there are more bills from Holland than there are from 
France, ſpecie 1s ſcarce in France, and common in Holland ; 
it then becomes neceſſary that the exchange ſhould riſe, | 
and that they give for my crown more than fifty our 
gros; otherwiſe I will not part with it, and vice ver/a. 

” Thus the various turns in the courſe of exchange. form 
2n account of debtor and cred! tor, which muſt be frequent- 
ly ſettled ; and which the ſtate in debt can no more diſ- 
charge by exchange, than an individual can pay a debt by 
giving change for a piece of ſilver. 

We will ſuppoſe that there are but three ſtates in the 
world, France, Spain, and Holland; that ſeveral individu- 
als in Spain are indebted to France to the value of one 
hundred thouſand * marks of filyer ; and that ſeveral indi- 
viduals of France owe in Spain one hundred and ten thou- 
ſand marks : now, if ſome circumſtance both in 'Spain and 
France ſhould cauſe each ſuddenly to withdraw his ſpecie, 
what will then be the courſe of exchange? Theſe two 
nations will reciprocally acquit ,each other of an hundred 
thouſand marks; but France will - ſtill owe ten thouſand 
marks in Spain, and the Spaniards will ſtill have bills up- 
on France to the value of ten thouſand marks; while 
France will have none at all upon Spain. 

But if Holland was in a contrary fituation with reſpect 
to France, and in order to balance the account mult pay 
her ten thouſand marks, the French would have two ways 
of paying the Spaniards ; either by giving their creditors 
in Spain bills for ten thouſand marks upon their debtors 
in Holland, or elſe by ſending ſpecie to the value of ten 
thouſand marks to Spain. 

From hence it follows, that, when a ſtate has occaſion to 
remit a ſum of money into another country, it is indiffer- 
ent in the nature of the thing, whether ſpecie be conveyed 
thither, or they take bills of exchange. The advantage or 
diſadvantage of theſe two methods ſ-/lely depends on actual 
circumſtances. We muſt inquire which will yield moſt 
gros in Holland, money carried thither 1n ſpecie, or a bill 
upon Holland for the like ſum f. 

E 2 When 

* A mark is a weight of eight ounces. | . 
With the expence ol carriage and inſurance deducted 
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When money of the ſtandard and weight in France 
yields money of the ſame ſtandard and weight in Holland, 
we ſay that the exchange is at par. In the actual ſtate of 
ſpecie , the par is nearly at fifty four gros to the crown, 
When the exchange is above fifty-four gros, we "9p It is 
high; when beneath, we ſay itas low. 

In order to know the loſs and gain of a ſtate, in a parti. 
cular ſituation of exchange, it muſt be conſidered as debtor 
and creditor, as buyer and ſeller. When the exchange is 
below par, it loſes as a debtor, and gains as a creditor, it lo- 
ſes as a buyer and gains as a ſeller, It is obvious, it loſes 
as debtor : Suppoſe, for example, France owes Holland 
a,certain number of gros, the fewer gros there are in a 
crown, the more crowns ſhe has to pay. On the contrary, 
if France is creditor for a certain number of gros, the leſs 
number of gros there are in a crown, the more crowns ſhe 
will receive. The ſtate loſes alſo as buyer; for there muſt 
be the ſame number of gros, to buy the ſame quantity of 
merchandifſes ; and while the exchange is low, every French 
crown 1s worth fewer gros. For the ſame reaſon the ſtate 
gains as a ſeller: I ſell my merchandiſe in Holland for 2 
certain number of gros; I receive then more crowns in 


France, when for every fifty gros I receive a crown, than 
1 ſhould do if I received only the ſame crown for every 


-four. The contrary to this takes place in the other 
ſtate. If the Dutch are indebted a certain number of 
crowns to France, they will gain; if they are owing to 


them, they will loſe; if they ſell they _—_ and if they 


buy, they gain. | 
It is proper to purſue this ſomething farther. | When the 


exchange is below par; for example, if it is at fifty inſtead 
of fifty-four, it ſhould follow, that France, on ſending bill; 


of exchange to Holland for fifty-four thouſand crowns, 
could buy merchandiſes only to the value of fifty thouſand, 

and that, on the other hand, the Dutch ſending the value 
of fifty-thouſand crowns to France, might buy fifty-four 
thouſand, which makes a difference of 8-54 ; that is a loſs 
to France of more than 1-7 ; ſo that France would be o- 
liged to ſend to Holland 1-7 more in ſpecie or merchandiſe, 
than ſhe would do was the exchange at par. And as the 


miſchief muſt conſtantly increaſe, 2 a debt of 3 
n 


® In 1744. 
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kind would bring the exchange ſtill lower, France would 
in the end be ruined. It ſeems, 1 ſay, as if this ſhould 
certainly follow; and yet it does not, becauſe of the prin- 
ciple which I have 5 elſewhere eftabliſhed, which is, that 
ſtates conſtantly lean towards a balance, in order to pre- 
ſerve their independency. Thus they borrow only in pro- 

rtion to their ability to pay, and meaſure their buying 


by what they ſell: and taking the example from above, if 


the exchange falls in France from. fifty-four to fifty, the 
Dutch who buy merchandifes in France to the value of a 
thouſand crowns, for which they uſed to pay fifty-four 
thouſand gros, would now pay only fifty thouſand, if the 
French would conſent to it. But the merchandiſe of 
France will riſe inſenſibly, and the profit will be ſhared be- 
tween the French and the Dutch; for when a merchant can 
gain, he eaſily ſbares his profit : there ariſes then a commu- 
nication of profit between the French and the Dutch. In 
the ſame manner the French who. bought merchandiſes of 
Holland for fifty-four thouſand gros, and who when the 
exchange was at fifty-four paid for them a thouſand 


crowns, will be obliged to add 1-7 more in French crowns, 


to buy the ſame merchandiſes. But the French merchant, 
being ſenſible of the loſs he ſuffers, will take up leſs of the 
merchandiſe of Holland. The French and the Dutch mer- 
chant will then be both loſers, the ſtate will inſenſibly fall 
into a balance, and the lowering. of the exchange will not 
be attended with thoſe 1 inconveniences which we had rea- 
ſon to fear. | 

A merchant may ſend his ſtock into a foreign coun 
when the exchange 1s below par, without injuring his for- 
tune; becauſe when it returns, he recovers what he had 
loſt ; but a prince, who ſends only ſpecie into a forei 
country, which never can return, is always a loſer. 

When the merchants have great dealings in any coun- 
try, the exchange there infallibly riſes. This proceeds 


from their entering into many engagements, buying great 


quantities of merchandifes, and drawing upon foreign 
countries to pay for them. 
A prince may amaſs great wealth in his dominions, and 


yet ſpecie may be really ſcarce, and relatively common 


for inſtance, if this ſtate is indebted for many merchan- 
| E 3 diſes 
® See book 20. chap. 21. 
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diſes to a foreign country, the exchange will be low, tho 
ſpecie be ſcarce. 

The exchange of all places conſtantly tends to a cer. 
tain proportion, and that in the very nature of things. If 
the courſe of exchange from Ireland to England is below 
par, and that of England to Holland is alſo under par, 
that of Ireland to Holland will be till lower; that is, in 
the compound ratio of that of Ireland to England, and that 
of England to Holland : for a Dutch merchant who ean 
have his ſpecie indirectly from Ireland by the way of 
England, will not chooſe to pay dearer by having it the 
direct way. This, I ſay, ought naturally to be the caſe: 
but however it is not exactly ſo; there are always cir- 
cumſtances which vary theſe things; and the different pro- 
fit of drawing by one place, or of drawing by another, 
conſtitutes the particular art and dexterity of the bankers, 
which does not belong to the preſent ſubject. 

When a ſtate raiſes its ſpecie, for inſtance, when it gives 
the name of ſix livres, or two crowns, to what was before 
called three livres, or one crown, this new denomination, 
which adds nothing real to the crown, ought not to pro- 
cure a ſingle gros more by the exchange. We ought on- 
ly to have for the two new. crowns, the ſame number of 
gros which we before received for the old one. If this 
does not happen, it muſt not be imputed as an effect of the 
regulation itſelf, but to the novelty and ſuddenneſs of tlie 


affair. The exchange adheres to what is already eſtabliſh- | 


ed, and is not altered till after a certain time. 

When a ſtate, inſtead of only raiſing the ſpecie by 2 law, 
calls it in, in order to. diminiſh its ſize, it frequently hap- 
pens that, during the time taken up in its paſſing again 
through the mint, there are two Kinds of money ; the 
large which is the old, and the ſmall which is the new; 
and as the large 1 is cried down, and is not to be received, 
but at the mint, and bills of exchange muſt be conſequent- 
ly paid in the new, one would imagine then that the ex- 
change ſhould be regulated by the new. If, for example, 
in France the ancient crown of three livres being worth in 
Holland ſixty gros, were reduced one half, the new crown 
ought to be valued only at thirty. On the other hand, it 
ſeems as if the exchange ought to be regulated by the old 
coin; becauſe the banker hom has ſpecie, and receives 


bills, 
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pills, is obliged to carry the old coin to the mint, in order 
to change it for the new ; by which he muſt be a loſer. 
The exchange then ou aht to be fixed between the value of 
the old coin and that of the new. The value of the old 
is decreaſed, if we may call it ſo, both becauſe there is al- 
ready ſome of the new in trade, and becauſe the bankers 
cannot keep up to the rigour of the law; having an inter- 
eſt in letting looſe the old coin from their cheſts, and being 
even ſometimes forced to make payments with it. Again, 
the value of the new ſpecie muſt riſe ; becauſe the banker 
having this, finds himſelf in a fituation, in which as we 
ſhall immediately prove, he will reap great advantage by 
procuring the old. The exchange ſhould then be fixed, as 
| have already ſaid, between the new and the old coin. 
For then the bankers find it for their intereſt, to ſend the 
old out of the kingdom ; becauſe by this means they pro- 
cure the ſame advantage as they could receive from a re- 
gular exchange of the old ſpecie, that 1s, a great many 
gros in Holland, and in return a regular exchange a little 
lower, between the old and the new ſpecie, which will 
bring many crowns in France. 

Suppoſe that three livres of the old coin yield by the 
actual exchange forty-five gros, and that by ſending this 
ſame crown to Holland they receive fixty ; but with a bill 
of forty-five gros, they procure a crown of three livres in 
France, which being ſent in the old ſpecie to Holland, ſtill 
yields fixty gros: Thus all the old ſpecie would be ſent _ 
out of the Kingdom, and the bankers would run away with 
the whole profit. | 

To remedy this, new meaſures muſt be taken. The 
ſtate which coined the new ſpecie, would itſelf be obliged 
to ſend great quantities of the-old to the nation which re- 
gulates the exchange, and by this, gaining credit there, 
raiſe the exchange pretty nearly to as many gros for a 
crown of three livres as could be got by ſending a crown 
of three livres of the old ſpecie out of the country. I ſay, 
to nearly the ſame ; for, while the profits are ſmall, the 
bankers will not be tempted to ſend it abroad, becauſe of 
the expence of carriage, and the danger of confiſcation. 

It is fit that we ſhould give a very clear idea of this. 
Mr. Bernard, or any other banker employed by the ſtate, 
propoſes bills upon. Holland, and gives them at one, two, 
or three gros higher than the actual exchange ; he ha; . 

E 4 mad. 
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made a proviſion in a foreign country by means of the old 
ſpecie which he has continually been ſending thither ; and 
thus he has raiſed the exchange to the point we have Juſt 
mentioned. In the mean time, by diſpoſing of his bills, 
he ſeizes on all the new ſpeoie, and obliges the other 
bankers who have payments to make, to carry their old 
ſpecie to the mint, and, as he inſenſibly obtains all the 
ſpecie, he obliges the other bankers in their turn to give 
him bills at a very high exchange. By this means, his 
profit in the end compenſates in a mu meaſure for the 
loſs he ſuffered at the beginning. 

It is evident, that, during theſe ens the ſtate 
muſt be in a dangerous eriſis. Specie muſt become ex- 
tremely ſcarce, 1. Becauſe much the greateſt part is cried 
down: 2. Becauſe a part will be ſent into foreign coun. 
tries: 3. Becauſe every one will lay it up, as not being 
willing to give that profit to the prince, which he hopes to 
receive himſelf. It is dangerous to do it ſlowly ; and dan. 
gerous alſo to do it in too much haſte. If the ſuppoſed 
gain be immoderate, the inconveniences increaſe in pro- 
portion. 

We ſee, from what has been already ſaid, that when 
the exchange is lower than the ſpecie, a profit may be 
made by ſending it abroad ; for the ſame reaſon, when it 
is higher than the ſpecie, there is a profit in cauſing it to 
return, 

But there is a caſe in which profit may be made by 
ſending the ſpecie out of the kingdom, when the exchange 
is at par; that is, by ſending it into a foreign country to 
be coined over again. When it returns, an advantage 
may be made of it, whether it be circulated i in the country, 
or paid for foreign bills. | 

If a company has been erected in a ſtate with a prodi- 
gious ſtock, and this ſtock has in a few months been raiſed 
twenty or twenty-five times above the original purchaſe ; 
if again the ſame ſtate eſtabliſhed a bank, whoſe bills were 
to perform the office of ſpecie, while the numerary value 
of theſe bills was prodigious 1n order to anſwer to the nu- 
merary value of the ftocks, (this is Mr. Law's ſyſtem); it 
would follow from the nature of things, that theſe ſtocks 
and theſe bills would vaniſh in the ſame manner as they 
zroſe. Stocks cannot ſuddenly be raiſed twenty or twen- 
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.five times above their original value, without giving a 
number of people the means of procuring unmenſe riches 
in paper: every one would ſeek to ſecure his fortune; 
and as exchange offers the moſt eaſy way of removing it 
from home, or conveying it whicher one pleaſes, peo- 
ple would inceſſantly remit a part of their effects to the 
nation that regulates the exchange. A project for making 
continual remittances into a foreign country, muſt lower 
the exchange. Let us ſuppoſe, that at the time of the 
ſyſtem, in proportion to the ſtandard and weight of the 
filver coin, the exchange was fixed at forty gros to the 
crown; when a vaſt quantity of paper became money, 
they were unwilling to give more than thirty-nine gros 
for a crown, and afterwards thirty-eight, thirty-ſeven, &c. 
This proceeded fo far, thar after a while they would give 
but eight gros, and, at laſt, there was no exchange at 


The exchange ought, in this caſe, to have regulated 
the proportion between the ſpecie and the paper of France. 
I ſuppoſe, that, by the weight and ſtandard of the filver, 
the crown of three livres in ſilver was worth forty gros, 
and that the exchange being made in paper, the crown of 
three livres in paper was worth only eight gros, the 
difference was four-fifths. The crown of three livrs in 
paper was then worth four-fifths leſs than the crown of 
three livres in filver, 


wil 8 
CHAP. XI. 
Of the Proceeedings of the Romans with Reſpe& to Money. 


How great ſoever the exertion of authority has been in 
our, times, with reſpe& to the ſpecie of France, during 
the adminiſtration of two ſucceſſive miniſters, fill it was 
vaſtly exceeded by the Romans; not at the time when 
corruption had crept into their republic, nor when they 
were 1n a ſtate of anarchy ; but when they were, as much 
by their wiſdom as their courage, in the full vigour of 
their conſtitution, after having conquered the cities of 
Italy, and at the very time that they diſputed the empire 
with the Carthaginians, x | 

And 
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And here T am pleaſed that I have an opportunity of 
examining more cloſely into this matter, that no example 
may be taken from what can never juſtly be called one. 

In the firſt Punic war, the * as, which ought to he 
twelve ounces of copper, weighed only two, and in the 
ſecond it was no more than one. This retrenchment an. 
ſwers to what we now call the raiſing of coin. To take 
half the filver from a crown of fix livres, in order to make 
two crowns, or to raiſe it to the value of twelve livres, is 
| preciſely the ſame thing. 

They have left us no monument of the manner in which 
the Romans conducted this affair in the firſt Punic war; 

but what they did in the ſ-cond, is a proof of the moſt 
conſummate wiſdom. The republic found herſelf under 
an impoſſibility of paying her debts ; the as weighed two 
ounces of copper, and the denarius valued at ten alles, 
weighed twenty ounces of copper. The republic, being 
willing to gain half on her creditors, made the as of an 

ounce of copper, and by this means paid the value of a 
denarius with ten ounces. This proceeding muſt give a 
great ſhock to the ſtate; they were obliged therefore to 
break the force of it, as well as they could. It was in 
elf unjuſt, and it was neceſſary to render it as little ſo 
as poſſible. 'They had in view the deliverance of the re- 
public, with reſpect to the citizens; they were not there- 
fore obliged to dire& their view to the deliverance of the 
citizens, with reſpect to each other. This made a ſecond 
ſtep neceſſary. It was ordained, that the denarius, which 
hitherto contained but ten alles, {h>-uld contain fixteen. 
The reſult of this double operation was, that while the 
creditors of the republic loſt one half +, thoſe of indivi- 
duals loſt only a fifth ; the price of merchandiſes was 
increaſed only a fifth; the real change of the money was 
only a fifth. The other conſequences are obvious. 

The Romans then conducted themſelves with greater 
prudence than we, who in our tranſactions involved both 
the public treaſure, and the fortunes of individuals. But 
this 15 not all; their affairs were carried on amidſt more 
wy ourable circumſtances than ours. 


f CHAP: 


* Pliny's natural biſtory, I. xxxiii. art. 13. 


*+ They received ten ounces of copper for twenty. 
? They reccived ſixteen ounces of copper for twenty. 
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CHAP. XII. 


The Circumſtances in which the Romans changed the Value of their 
Specie. 


Turk was formerly very little gold and filver in Italy. 
This country has few or no mines of gold or filver. When 
Rome was taken by the Gauls, they found only a thou- 
ſand * weight of gold: And yet the Romans had ſacked 
many powerful cities, and brought home their wealth. 
For a long time they made uſe of none but copper- money; 
and it was not till after the peace with Pyrrhus, that they 
had filver enough to make + money; they made denaru of 
this metal of the value of ten aſſes , or ten pounds of 
copper. At that time the proportion of filver was to that 
of copper, as I to 960. For as the Roman denarius was 
valued at ten aſſes, or ten pounds of copper, it was worth 
one hundred and twenty ounces of copper; and as the 
ſame denarius was valued only at one eighth of an ounce 
of ſilver t, this produced the above proportion. 

When Rome became miſtreſs of that part of Italy which 
is neareſt to Greece and Sicily, by degrees ſhe found her- 
ſelf between two rich nations, the Greeks and the Car- 
thagimans. Silver increaſed at Rome ; and as the pro- 
portion of 1 to 962 between filver and copper could be no 
longer ſupported, ſhe made ſeveral regulations with re- 
ſpect to money, which to us are unknown. However, at 
the beginning of the ſecond Punic war, the || Roman dena- 
rius was worth. no more than twenty ounces of copper; 
and thus the proportion between filver and copper was.no 
longer but as 1 to 160. The reduction was very conſider- 
able, ſince the republic gained five-fixths upon all copper- 
money, But ſhe did only what was neceffary id the na- 
ture of things, by eitabliſhing the proportion between the 
metals made uſe of as money. | 
to | The 


1 pliny. I. xxxiii. art. 5. + Freinſhemius, lib. v. dee. 2. 

$ Freinſhemius, lib v. "0 2. They ftruck alſo, ſays the ſame 
author, half denarii, called quinarii, and quarters called, ſeſterces. 

An eighth, according to Budzus ; according to other authors, a 
ſeventh, [| Pliny's nat, hiſt, I. XXX Ui. art. 13. 
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The peace which terminated the firſt Punic war, leſt 
the Romans maſters of Sicily. They ſoon entered Sardi. 
nia; afterwards they began to know Spain ; and thus the 
quantity of filyer increaſed at Rome. They took meaſure; 
to reduce the denarius from twenty ounces to fixteen, 
which had the effect of putting a nearer proportion be. 
tween filver and copper; by this means the- proportion 
which was before as 1 to 160, was now made as I ty 
128. 


* — ä 
CHAP, XIII. 


Proceedings with Reſpect to Money in the Time of the Emperours. 


In the changes made in the ſpecie during the time of the 
republic, they proceeded by diminiſhing it : The ſtate 
repoſed in the people the knowledge of its wants, and did 
not pretend to deceive them. Under the Emperours they 
proceeded by way of allay. Theſe princes, reduced to 
deſpair, even by their liberalities, found themſelves 
obliged to degrade the ſpecie; an indirect method, which 
diminiſhed the evil, without ſeeming to touch it. They 
withheld a part of the gift, and yet concealed the hand 
that did it; and, without ſpeaking of the diminution of 
the pay, or of the gratuity, it was found diminiſhed. 
We even ſtill ſee + in cabinets a kind of medals, which 
are called plated; and are only pieces of copper covered 
with a thin plate of filver. This money is mentioned in 
a fragment of the 54th book of Dio . 
Didius Julian firſt began to debaſe it. We find that 
the coin of Caracalla had an allay of more than half; 
that of Alexander Severus ||, of two thirds : The debaſing 
fill increaſed, till, under Gallienus 5, nothing was to be 
ſeen but copper filvered over. 
It is evident, tbat ſuch violent proceedings could not 
take place in the preſent age; a prince might deceive. him- 
ſell, 
„ Pliny: nat. hiſt. I. xxxiii. art. 13. 
+ See Father jon bets ſcience of medals, Paris, 1739, p. £9. 
I Extract of virtues and vices. | 


J See Savotte, part 2. chap. 12. and Le 122 des Scavans of the 
28th of July 1631, on a diſcovery of fiſty thouſand mecals. 
} Sce Savotte, ibid. § Ibid, 
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ſelf, but he could deceive no body elſe. The exchange 
has taught the banker to draw a compariſon between all 
the money in the world, and to eſtabliſh its juſt value. 
The ſtandard of money can no longer be a ſecret. Were 
the prince to begin to allay his filver, every body elſe 
would continue it, and do it for him; the ſpecie of the 
trae ſtandard would go abroad firſt, ant nothing would 
be ſent hack but baſe metal. If, like the Roman Em- 
perours, he debaſed the filver, without debafing the gold, 
the gold would ſuddenly diſappear, and he would be re- 
duced to his bad filver. The exchange, as I have faid in 
the preceding book *, has deprived princes of the oppor- 
tunity of ſhewing great exertions of authority, or at leaſt 
has rendered them ineffectual. 


a — . —f— — : 


CH AP. XIV. 


How the Exchange is a Conſtraint on deſpotic Power. 


Muscovr would have deſcended from its deſpotic power, 
but could not. The eſtabliſhment of commerce depend on 
that of the exchange, and the tranſactions of exchange 
were inconſiſtent with all its laws. 

In 1745, the Czarina made a law to expel the Jews, 
becauſe they remitted into foreign countries the ſpecie of 
thoſe who were baniſhed into Siberia, as well as that of 
the foreigners entertained in her ſervice. As all the ſub- 
jets of the empire are ſlaves, they can neither go abroad 
themſelves, nor ſend away their effects without permiſſion. 
The exchange which gives them the means of remitting 
their ſpecie from one country to another, is therefore en- 
tirely incompatible with the laws of Muſcovy. 

Commerce itſelf is inconſiſtent with the Ruſſian laws. 
The people are compoſed only of ſlaves employed in agri- 
culture, and of ſlaves called ecoleſiaſtics, or gentlemen, who 
are the lords of thoſe ſlaves : There is then nobody left for 
the third eſtate, which ought to be compoſed of mechanics 
and merchants. 

HAP. 
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CHAP. XV. 


The Practice of ſome Countries in Italy. 


Turr have made laws in ſome parts of Italy to prevent 
ſubjects from ſelling their lands, in order to remove their 
ſpecie into foreign countries. Theſe laws may be good 
when the riches of a ſtate are ſo connected with the country 
itſelf, that there would be great difficulty in transferring 
them to another. But ſince, by the courſe of exchange, 
riches are in ſome degree independent on any particular 
ſtate, and ſince they may with ſo much eaſe be conveyed 
from one country to another; that muſt be a bad law 
which will not permit perſons for their own 1ntereſt to 
diſpoſe of their lands, while they can diſpoſe of their 
money. It is a bad law, becauſe it gives an advantage to 
| moveable effects, in prejudice to the land; becaute it 
deters ſtrangers from ſettling in the country, and. in ſhort, 
| becauſe it may be eluded. 


CHAP. XVI. 


The Aſſiſtance a State may Derive from Bankers. - 


Tur banker's buſineſs is to change, not to lend money. 
If the prince makes uſe of them to exchange his ſpecie, as 

he never does 1t but in great affairs, the leaſt profit he can 
give for the remittance, becomes conſiderable ; and if they 
demand large profits, we may be certain that there is a 
fault in the adminiſtration. On the contrary, when they 
are employed to advance ſpecie, their art conſiſts in pro- 


curing the greateſt profit for the uſe of it, without heing 
liable to be charged with uſury. 


CHAP. 
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CHAP. XVII. 
Of public Debte. 


Sour have imagined that it was for the advantage of a 
fate to be indebted to itſelf : They thought that this mul- 
tiplied riches by increaſing the circulation, 

Thoſe who are of this opinion, I believe, confounded a 
circulating paper which repreſents money, or a circulat- 
ing paper which is the ſign of the profits that a company 
has, or will make by commerce, with a paper which re- 
preſents a debt, The two firſt are extremely advantage- 
ous to the ſtate: The laſt can never be ſo ; and all that 
we can expect from it is, that individuals have a good 
ſecurity from the government for their payment. Bur let 
us ſee the inconveniences which reſult from it. 

1. If foreigners pofſels much power which repreſents 2 
debt, they annually draw out of the nation a conſiderable 
ſum for the intereſt, | 

2. A nation that 1s thus perpetually in debt, muſt have 
the exchange very low. 

3. The taxes raiſed for the payment of the intereſt of 
the debt, are a hurt to the manufacturers, by raifing the 
price of the artificers labour. 

4. It takes the true revenue of the ſtate from thoſe who 
have activity and induſtry, to convey it to the indoleat; 
that is, it gives the conveniences. for labour to thoſe who 
do not labour, and clogs with difficulties the induſtrious 
artiſt, » 

Theſe are its inconveniences :: I know of no advan- 
tages. Ten perſons have each a yearly income of a thou- 
{and crowns, either in land or trade ; this raiſes to the na- 
tion at five per cent. a capital of two hundred thouſand 
crowns. If theſe ten perſons employed the half of their 
income, that is five thouſand crowns, in paying the inter- 
eſt of an hundred thouſand crowns, which they had bor. 
rowed of others, that would be only to the ſtate as two 


hundred thouſand crowns ; that is, in the language of the 
Algebraiſts, 
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Algebraiſts, 200,000 crowns—100,000 crowns 100,00g 
CrOWNS==2©0,000 Crowns. 

People are thrown perhaps into this errour. by reflec. 
ting that the paper which repreſents the debt of a nation 
is the ſign of riches ; for none but a rich ſtate can ſy 
port ſuch paper without falling into decay. And if it does 
not fall, it is a proof that the {tate bas other riches beſides, 
They Cy that it is not an evil, becauſe there are reſources 
againſt it ; and that is an Gran, becauſe theſe reſout. 
ces ſurpaſs the evil. 


0 HAP. XVIII. 


Of the Payment of public Debts. 


Ir; is neceſſary, that there ſhould be a proportion betweek 
the ſtate as creditor, . and the ſtate as debtor. The ſtate 
may be a creditor to infinity, but it-can only be a debtor 
to a certain degree ; and when it ſurpaſſes that degree, 
the title of creditor vaniſhes. 

If the credit of the ſtate has never received the leaſt 
blemiſh, it may do what has been ſo happily practiſed in 
one of the kingdoms * of Europe ; that 1s, it may acquire 
a great quantity of ſpecie, and offer to reimburſe every 
individual, at leaſt if they will not reduce their intereſt, 
When the ſtate borrows, the individuals fix the intereſt; 
when it pays, the intereſt for the future 1 is fixed by che 
ſtate. 

It is not ſufficient to reduce the intereſt : It is neceſſary 
to eręct a ſinking fund from the advantage of the reduction 
in order to pay every year a part of the capital: A pro- 
cceding ſo happy, that its ſucceſs increaſes every day. 
| When the credit of the ſtate is not entire, there is a new 
teaſon for endeavouring to form a ſinking. fund, becauſe 
this fund being once eſtabliſhed, wall ſoon procure the 
public confidence. > 

If the ſtate is a republic, the government of which is 


in its own nature conſiſtent with its entering into projects 


of a long duration, the capital of the finking fund may be 
inconfiderable : But it is neceſſary in a monarchy for the 
capital to be much greater. 

2. The 
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2. The regulations ought to be ſo ordered, that all the 
ſubjects of the ſtate may ſupport the weight of the eſtabliſh- 
ment of theſe funds, becauſe they have all the weight of 
the eſtabliſhment of the debt; thus the creditor of the 
ſtate, by the ſums he contributes, pays himſelf. 

. There are four claſſes of men, who pay the debts of 
the ſtate : The proprietors of the land, theſe engaged in 
trade, the labourers and artificers, and, in fine, the an- 
nuitants either of the ftate or of private people. Of theſe 
four claſſes the laſt, in a caſe of neceſſity, one would 
imagine, ought leaſt to be ſpared ; becauſe it 1s a claſs 
entirely paſſive, while the ſtate is ſupported by the active 


* vigour of the other three. But as it cannot be higher 


taxed without deſtroying the public confidence, of which 
the ſtate in general, and theſe three claſſes in particular, 


have the utmoſt need; as a breach in the public faith 


cannot be made on a certain number of ſubjects, without 
ſeeming to be made on all; as the claſs of creditors is 
always the moſt expoſed to the projects of miniſters, and 
always in their eye, and under their immediate inſpection, 
the ſtate is obliged to give them a ſingular protection, that 
the part which is indebted may never have the Teaſt ad» 
vantage over that which 1s the creditor. | b 


; 
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CHAP. XIX. 


Of lending upon Intereſt. 


Sexcre is the fign of value. It is evident, that be who 
has occaſion for this fign ought to pay for the uſe of it, as 


well as for every thing elſe that he has occaſion for. All 


the difference is, that other things may be either hired or 


bought; whilſt money, which is the price of things, can 
only be hired, and not bought. : 


To lend money without intereſt, is certainly an action 


| Jaudable, and extremely good; but it is obvious, that it 


is only a counſel of religion, and not a civil law. 


Vol. II. 
We ſpeak not here of gold and filver conſidered as 2 merchanCiſe, 


\ 


In 
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In order that trade may be ſucceſsfully carried on, 
it is neceflary that a price be fixed on the uſe of ſpecie ; 
but this price ſhould be very inconſiderable. If it be tao 
high, the merchant who ſees that it will coſt him more 
in intereſt than he can gain by commerce, will undertake 
nothing. If there is no conſideration to be paid for the 
uſe of ſpecie, no body will lend it; and here too the 
merchant will andertake nothing. 

T am miſtaken when I ſay Shed will Rat: The 
affairs of ſociety muſt ever make it neceſſary. Uſury will 
be eſtabliſhed ; but with all the diſorders with which it 
has been conitant] y attended. 

The laws. of Mahomet confound uſury with tending 
upon intereſt, Uſury increaſes in Mahometan countries 
in proportion to the ſeverity of the prohibition. The 
lender/ indemnifies himſelf for the danger he undergoes 
. of ſuffering the penalty. 

In thofe eaſtern countries, the greateſt part of the people 
are ſecure of nothing ; there is hardly any proportion 
between the actual poſſeſſion of a ſum, and the hope of 
receiving it again after having lent it: Uſury then muſt 
be raiſed in proportion to the danger of inſolvency. 


CHAP. XX. 
Of Maritime Uſury. 


Tax greatneſs of maritime uſury is founded on two things: 

The danger of the ſea, which makes it proper that thoſe 
who expoſe their ſpecie, ſhould not do it, without con- 
ſiderable advantage; and the eaſe with which the borrow- 
er, by the means of commerce, ſpeedily accompliſhes a 
variety of great affairs. But uſury, with reſpect to land- 
men, not being founded on either of theſe two reaſons, 
15 either prohibited by the legiſlators, or, what is more 
rational, reduced to proper bounds. 


CHAP. 
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CHAP. XXI. 


ol lending by Contract, and the State Uſury among the Romans. 


he Brstoxs the loans made for the advantage of commerce, 
bd here is {till a kind of lending by a civil contract, from 
al whence reſults intereſt or uſury. 
f As the le of Rome increaſed every day in power, 
it Peop y 
the magiſtrates ſought to infinuate themſelves into their 
* favour by enacting ſuch laws as were moſt agreeable to 
S them. They retrenched capitals ; firſt lowered, and at 
* length prohibited intereſt; they took away the power 
& of confining the debtor's body; In fine, the abolition 


of debts was contended for, whenever a tribune was 
diſpoſed to render himſelf popular. 5 
Theſe continual changes, whether made by the laws, 

or by the plebiſcita, naturalized uſury at Rome : For the 
creditors ſeeing the people their debtor, their legiſlator, 

and their judge, had no longer any confidence in their, 
agreements ; the people, like a debtor who has loſt his 
credit, could only tempt them to lend by allowing an ex- 
orbitant intereſt ; eſpegzally as the laws applied a remedy 

to the evil only from time to time, while the complaints 

of the people were continual, and conſtantly intimidated 

the creditors. This was the cauſe that all honeſt means 
of borrowing and lending were aboliſhed at Rome, and 
i that the moſl monſtrous uſury eſtabliſbed “ itſelf in that. 
city, notwithſtanding the ſtrict prohibition and ſeverity of 


the law. 
Cicero tells us, that in his time intereſt at Rome was: 


| at thirty-four per cent, and in the + provinces at forty- 
| eight. This evil was a conſequence of the ſeverity of the. 
laws againſt uſury. Laws exceſſively good are the ſource. 
of exceſſive evils. The borrower found himſelf under a. 
neceſſity of paying for the intereſt of the money, and for 
the danger the creditor underwent of ſuffering the * 
of the lav. | 

F 2 CH AP, 


* Tacit. anual. lib. 6. 
+ Letters to Atticus, lib. 5. let. 21. 
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CHAP. XXII. 1 

The ſame ubj & continued. . 

Tur primitive Romans had not any laws to regulate the ; 
rate of uſury *. In the conteſts which aroſe on this ſubje& . 
between the pleberans and the patricians, even in the + 
ſedition on the Mons Sacer, nothing was alleged on the 
one hand but promiſe, and on the other but the ſeverity of : 


contracts. | 

They then only followed private agreements, which J 
believe were moſt commonly at twelve per cent. per annum. 
My reaſon is, hat in the f ancient language of the Romans, 
intereſt at fix per cent. was called half uſury, and intereſt 
at three per cent. quarter uſury, Total uſury muſt there. 
fore have been intereſt ai twelve per cent. 

But if it be aſked, how ſuch great intereſt could be e- 
ſtabliſhed amongſt a people almoſt without commerce? 1 
anſwer, that this people being very often obliged to go to 
war without pay, were under a frequent neceſſity of bor. 
rowing : And as they incetlantly made happy expeditiors, 
they were commonly very able to pay. This is viſible 
from the recital of the conteſt which aroſe on this ſubject; 
they did not diſagree concerning the avarice of creditors, 
but ſaid that thoſe who complained might have been able 

to pay, had they lived in a more || regular manner. 

They then made laws, which had only an influence on 
the preſent fituation of affairs : They ordained, - for in- 
ſtance, that thoſe who enrolled themſelves for the war they 
were engaged in, ſhould not be moleſted by their creditors; 
that thoſe who were 1n priſon ſhould be ſet at liberty ; that 
the moſt indigent ſhould be ſent into the colonies ; and 
ſometimes they opened the public treaſury. The people, 

being 


® Uſury and intereſt among the Romans ſignified the ſame thing. 

+ See Dionyſius Halic, who has deſcribed it ſo well. | 

} Uſurz ſemiſſes, trientes, quadrantes See the ſeveral titles of the di- 
geſt and codes on uſury, and etpecially the 17th law, with the note fl. de 

urs. | | 

See Appuus' ſpecch on this ſubject in Dionyſius Halicarnaſſus. 
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being eaſed of their preſent bucthens, became appeaſed; 
and as they required nothing for the future, the ſenate 
were far from providing againſt it. 

At the time when the ſenate maintained the cauſe of 
uſury with ſo much conſtancy, the Romans were diſ- 
tiaguiſhed by an extreme love of frugality, poverty, a d 
moderation: But the conſtitution was ſuch, that the prin- 
cipal citizens alone ſapported all the expences of govera- 
ment, while the common people paid nothing. How then 
was it poſſible to depr:ve the former of the liberty of pur- 
ſuing their debtors, and at the ſame time to oblige them to 
execute their offices, and to ſupport the republic amidſt 
its moſt preſſing neceſſities ? 

Tacitus ſays, that the law of the twelve tables fixed the 
intereſt at one per cent. It is evident that he was miſ- 
taken, and that he took another law, of which I am going 
to ſpeak, for the law of the twelve tables. If this had 
been regulated in the law of the twelve tables, why did 
they not make uſe of its authority in the diſputes which 
afterwards aroſe betwern the creditors and debtors? We 
find not any veſtige of this law upon lending at intereſt ; 
and let us have but ever ſo little knowledge of the hiſtory 
of Rome, we ſhall ſee that a law like this could never be 
the work of the decemvirs. | 

The Licinian law, made * eighty-five years after the law 
of the twelve tables, was one of thoſe temporary laws of 
which we have ſpoken. It ordained, that what had been 
paid for intereſt ſhould be deducted from the principal, and 
the reſt diſcharged by three equal payments. | 

In the year of Rome 398, the tribunes Duillius and 
Menenius cauſed a law to be paſſed, which reduced the in- 
tereſt to + one per cent. per annum. It is this law which 
Tacitus f confounds with the law of. the twelve tables, 
and this was the firſt ever made by the Romans to fix the 
rate of Intereſt. Ten years after ||, this uſury was re- 


- duced one half { ; and in the end entirely aboliſhed I; and 
if we may believe ſome authors whom Livy had read, this 


F 3 ; was 


In the year of Rome 388. Tit. Liv. lib. 6. 

+ Unciaria uſura. Tit. Liv lib 7. + Annal lib. 6. 

Under the conſulate of IL. Manlius Torquatus and C. Plautius, accord- 
ing to T. Liv. lib. 7. This is the law mentioned by Tacitus, Annal. lib. 6, 
$52 miunciaria uſura. J As Tacitus ſays, Annal. lib; 6. 
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l was under the conſulate of * C. Marcius Rut lius and P. 
Servilius, in the year of Rome 413. 

It fared with this law as with all thoſe in which the le. 
giſlator carries things to exceſs: An infinite number of 
ways were found to elude it. They enacted therefore 
many others to confirm, correct, and temper it. Some. 
times they quitted + the laws to follow the common prac. 
tice, at others the common practice to follow the laws; 
but, in this caſe, cuſtom eafily prevailed. When a man 
wanted to borrow, he found an obſtacle in the very law 

. made in his favour; this law muſt be evaded by the per. 
ſon it was made to fuccour, and by the perſon it condem- 
ned. Sempronius Aſclus, the prætor, having permitted the 
r debtors to act in conformity to the laws, was || ſlain by 
the creditors for attempting to revive the memory of a ſe- 
verity that could no longer be ſupported. | 

Under Sylla, L. Valerius Flaccus made a law, which 
ſuffered intereſt to be at three per cent. per annum. This 
law the moſt moderate, the moſt equitable ever made on 
this account by the Romans, is diſapproved by Patercu- 
lus 9. But if this law was neceſſary for the advantage of 

the republic, if it was of ſervice to every individual, if it 
formed an eaſy communication between the debtor and a 
creditor, it could not be unjuſt. 

He pays leaſt, ſays Ulpian f, who pays lateſt. This 

\ decides the queſtion whether intereſt be lawful ; that is, 

Fhether the: creditor" can en time, and the debtor buy i it. 


BOOK 


his law was paſſed at 8 ente of M, may, cribune of the 
people, Tit. Liv, lib. 7. towards the end. 

+ Veteri jam more ſœnus receptum erat. Appian on the civil war, lib. i. 

+ Permiſit eos legibus agere. Asian, on the civil war, lib. 1. and the 5 
tome of Livy, lib. 64. J 

0 In the year of Rome, 663. 

Turpiſſeme lepis autor, qua creditoribus quadrantem ſalvi Eileen, lib. 2. 
Some authors. have inte; preted this paſfage, as if the ay of- Flaccus had 
ordained that they ſhould only pay a fourth of the principal ; but, in my 
opinion, this was not the language of the Latin authors. When the queſtion 
was in relation to the reducing of debts, they made uſe of the words gu- 
drans, triens, &c. to ſignify the uſury; and tertia port, and gquarta pars, to 

int out the capital. 2. They made the conſul Valerius the author of 
a law, which would iſcarcely have been made by à feditious tribune. 2. 
This was in the heat of a civil war, at a time when it was neceſſary to 
maintain the public credit, not to defttoy it; a civil war, in ſaort, that had 
no relation to the abolition of debts. 
9 L.. 12. ff. de verb ſignif. 
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OF LAWS IN THE RELATION THEY BEAR To THE NUM. 
BER Or INHABIIANTS. 


CHAP. I. ' * Were 


of Men and Animals with reſpeR to the Mukiplication of thei Species 


Bae of human kind, * and gods above, 
Daun ot Rome, propuzous Queen of Love! 
* = 
For when the rifing ſpring adorns the ment, 
And a new ſcene of nature ſtands diſplay'd ; 
When teaming buds, aud chearful greens appear, 
And weſtern gales unlock the lazy year ; 
The joyous. birds thy welcome firſt expreſs, 
Whoſe native ſongs thy genial fire confeſs ; 
Then ſavage beaſts bound o'er their {ligated food, I 
Struck with thy darts, and tempt the raging flood: 
All nature is thy gift, earth, air, and fea; 
Of all that breathes the various progeny 
Stung with delight, is goaded on by thee. 
O'er barren mountains, o'er the flow'ry plain, 
The leafy foreſt, and the liquid main, | 
Extends thy uncontroul'd, and boundleſs reign. 
Through all therliving regions thou doſt move, 
And ſcatter'ſt where thou go'ſt, the Kindly ſeeds of love. 


The females of brutes have an almoſt conſtant Kcundity 
But in the human ſpecies, the manner ef thinking, the 


character, the paſſious, the humour, the caprice, the 97 
F 4 .of - 


* Dryden's Lucr 
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of preſerving beauty, the pain of child- bearing, and the fa. 
vga of a too numerous family, obſtruct propagation a 
uſand different ways. 


CH Ap. II. 


Of Marriage. 


Tux natural obligation of the father to provide for his 
children has eſtabliſned marriage, which makes known 
the perion who ought to fulfil this obligation. The 
people * mentioned by Pomponius Mela + had no other 
way of diſcovering him but by reſemblance, 

Among civilized nations, the father 4 is that perſon on 
whom the laws, by the ceremony of marriage, have fixed 
this duty, becauſe they find in him the man they want. 

Amongſt brutes this is an obligation which the mother 
can generally. perform ; but it is much more extenſive a- 
mongſt men. Their children indeed have reaſon ; but this 
comes only by flow degrees. It is not fufficient to nouriſh 
them; we muſt alſo direct them: They can already live; 
but they cannot govern themſeves. 

Illicit con junctions contribute but little to the propaga- 
tien of the ſpecies. The father who is under a natural o- 
bligat on to nouriſh and educate his children, is not here 
fixed; and the mother, with whom the obligation remains, 
finds a thouſand obſtacles from ſhame, remorſe, the con- 
ſtraint of her ſex, and the rigour of laws; and beſides, ſhe 
generally wants the means. 

Women who have ſubmitted to a public proſtitution, 
cannot have the conveniency of educating their. children: 
T he trouble of education is incompatible with their ſta- 
tion; and they are ſo corrupt, that they have no protection 
from the law. 

It follows from all this, that public continence is natu- 
rally connected with the propagation of the ſpecies. 


* The Oaramantes. + Lib. 1 cap. 8 
Pater a& quem nuptiz demonſtrant 
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Of the Condition of Children. 


Ix is a dictate of reaſon, that when there is a marriages 
children ſhould follow the ſtation or condition of the fa- 
ther; and that when there is not, they can belong to the 


his mother only *, 

wn 
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* CHAP. IV. | 
ed Of Families. 


Ir is almoſt every where a cuſtom for the wife to paſs in- 
to the family of the huſband. The contrary is without 
any inconveniency eſtabliſhed at Formoſa f, where the 
huſband enters into the family of the wife. 

This law, which fixes the family in a ſucceſſion of per- 
ſons of the ſame ſex, greatly contributes, independently of 
the firſt motives, to the propagation of the human ſpecies. 


2 The family is a kind of property : A man who has chil- 
- dren of a ſex which does not perpetuate it, is never ſatis- 
y fied if he has not thoſe who can render it perpetual. 


Names, which give men an idea of a thing, which one 
would imagine ought not to periſh, are extremely prg- 
per to inſpire every family with a defire of extending its 

duration. There are people, amongſt whom names diſ- 
tinguiſh families; there are others, where they only diſ- 
tinguiſh perſons : theſe laſt have not the ſame advantage as 


the former. | 
CHAP. 


For this reaſon, among nations that have ſlaves, the child alwgſt als 
ways follows the ſtation or condition of the mother. 
Du Halde, tome I. p. 165 . 
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CHAP. * 


Of the EA” 3 of laveful Wives. 


Laws and religion FRO eftabliſh many | kinds of civil 
conjunctions; and this is the caſa amongſt the Mahometans, 
where there are ſeveral orders of wives, the children of 
whom are acknowledged by being born in the houſe, by 
civil contracts, or even by the ſlavery of the mother, and 
the ſubſequent gratitude of the father. 

It would be contrary to reaſon, that the law ſhould ſtig- 
matize the children for what it approved in the father. All 

-theſe children ought therefore to ſucceed, at leaſt if ſome 
reaſon does not oppoſe it, as in Japan, where none ſucceed 
but the children of the wife given by the emperour. Their 
policy demands that the gifts of the emperodr ſhould not 


be too much divided, becauſe they ſubject them to a * | 


of pet 078 like hae on our ancient hana 


CHAP. VI. 
of Laws i in Relation to > baſtards, 


IN republics, where it is neceſſary that there meld be 
the pureſt morals, baſtards ought to be more degraded than 
in monarchies. | 


"The laws made: againſt them at Rome were perhaps too 


ſeyere. But as the ancient inſtitutions laid all the citizens 
under a neceſſity of marrying ; and as marriages were alſo 
foley, the permiſſion to repudiate, or make a divorce; 
nothing but an extreme corruption of manners could, lead 
them to concubinage. 


It is obſervable, that as the quality of a citizen was 4 


very conſiderable thing in a democratic government, where 
it carried with it the ſovereign power, they frequently 
made laws in reſpect to the ſtate of baſtards, which had leſs 


relation to the thing itſelf, and to the honeſty of marriage, 


than 


— 


e ne ot oe. 
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than to the particular conſtitution of the republic. Thus 


the people have. ſometimes admitted baſtards into the num- 


ber * of citizens, in order to increaſe their power in op- 
poſition to the great. Thus the Athenians excluded baſ- 
tards from the privilege of being citizens, that they might 
poſſeſs a greater ſhare of the corn ſent them by the King of 
Egypt. In fine, Ariſtotle informs us + that in many ci- 
ties where there was not a ſufficient number of citizens, 
their baſtards ſucceeded to their poſſeſſions; and that when 
there was a proper number, they did not ſucceed. 7 
WL TOY Bots | i 1 k nn 


* * 


4 . TI 
CHAP, VI. 
Of the Father's Conſent to M.rriagee | 


Tur conſent of fathers is founded on their authority, that 


is, on their right of property. It is alſo founded on their 


love, on their reaſon, and on the uncertainty of that of 
their children, whom youth confines in a ſtate of ignor- 
ance, and paſſion in a ſtate of ebriety. 

In the ſmall republics, or fingular inſtitutions already 
mentioned, they might have laws which gave to magi- 
ſtrates, that right of inſpection over the marriages of tie 
children of citizeas, which nature had already given to 
fathers. The love of the public might there equal or ſur- 
paſs all other love. Thus Plato would have marriages re- 
gulated by the magiſtrates : this the Lacedæmonian ma- 
cerned: 7, TT TT RC NS 

But, in common inſtitutions,. fathers have the diſpo- 
fal of their children in marriage: their prudence” in this 
reſpeQ is always ſuppoſed to be ſuperiour to the prudence 
of a ſtranger. Nature gives to fathers a defire of procur- 
ing ſucceſſogrs to their children, when they have almoſt 
loft the defire of enjoyment themſelves. In the ſeveral de- 
grees of progeniture, they ſce themſelves iuſenſibly advan- 


eing to a kind of inimortality. But what muſt be done if 


oppreſſion and avarice ariſe to ſuch a height as to uſurp 


5 Ariſtotle's Politics, lib, 6. + mie, lib. 3. cap- iil 
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all the authority of fathers? Let us hear what Thomaz 
Gage * ſavs in regard to the conduct of the Spaniards | in 
the Weſt Indies! 

„According to the number of the ſons and daughters 
& that are marriageable, the father's tribute 1s raiſed and 
“ increaſed, until they provide huſbands and wives for 
& their ſons and daughters, who, as ſoon as they are mar. 
„ ried, are charged with tribute; which that it may in. 
«creaſe, they will ſuffer none above fifteen years of age 
* to live unmarried, Nay, the ſet - tinie of marriage, 
„appointed for the Indians, is at fourteen years for men, 
© and thirteen for the women, alleging that they are ſoon. 
« er ripe for the fruit of wedlock, and ſooner ripe in 
knowledge and malice, and ſtrength for work and ſer. 
&« vice, than any other people. Nay, ſometimes the 


1 force them to marry, who are ſcarce twelve and thirteen 
years of age, if they find them well limbed and ſtrong 


„ian body, explaining a point of one of the canons, which 
*© alloweth fourteen and fifteen years. nf malitia ſuppleat 
© etatem.”” He ſaw a liſt of theſe taken. It was, ſays 
he, a moſt ſhameful affair. Thus in an action which ought 
to be the moſt free, the Indians are the greateſt ſlaves. 


FP, 1 


\ 
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CHAP. VIII. 


The ſame Subject continued. 


Is England, the law is frequently abuſed by the daughters 


marrying according to their own fancy, without conſulting 
their parents. This cuſtom is, I am apt to imagine, more 


. tolerated there than any where elſe, from a conſideration, 


that ag the laws have not eſtabliſhed a monaſtic celibacy, 
the daughters have no other ſtate to chuſe but that of mar- 

riage, and this they cannot refuſe. In France, on the con- 
trary, young women have always the reſource of celibacy; 
and therefore the law which ordains that they ſhall wait 
for the conſent. of their fathers, may be more agreeable. 
In this light the cuſtom of Italy and Spain moſt be leſs ra- 

| tional ; 


A new ſurvey of the Weſt-Indics by Thomas Gage. p. 345, edit. 3. 
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tional; convents are there eſtabliſhed, and yet they may 
marry without the conſent of their fathers. 


TIPS ner bye Fae" 1 EFT 
CHAP. IX. 
Of young Women. | 


Love women who are conducted by marriage alone to 
liberty and pleaſure ; who have a mind which dares nor 
think, a heart which dares not feel,” eyes which dares not 
ſee, ears which dares not hear, who appear only to ſhow 
themſelves filly, condemned without intermiſſion to trifles 
and precepts, have ſufficient inducements to lead them on 
to marriage: it is the young men- that Want to be en- 
couraged. 


CHAP. X. 
, What it is that determines to Marriage. 


833 a TGA is found in which two perſons Can 
live commodiouſly, there they enter into marriage. Na- 
ture has a ſufficient propenſity to it, when unreſtrained by 


the difficulty of ſubſiſtence. k 


A rifing people increaſe and multiply extremely. This 
is, becauſe with them it would be a great inconveniency to 
live in celibacy ; and none to have many children. ** 
2 of wiuch is the caſe ee e WARTS] 


f 
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un XI. 


Of the a ty of Government. 


Mes Y have abſolutely nothing, ſuch as beggars, have 
many children. This proceeds from their being in the 
caſe of a riſing people: it coſts the father nothing to give 
his art to his offspring, who even in their infancy are the 
inſtruments of this art. Theſe people multiply in a rich 
or ſuperſtitious country, becauſe they do not ſupport the 
burthen of ſociety ; but are themſelves the burthen. But 

men who are poor, only ; becauſe they live under a ſevere 
government; who regard their fields Jeſs as the ſource of 
their ſubſiſtence, than as a cauſe of vexation ; theſe men, [ 
ſay, have few children: they have not even ſubſiſtence for 
themſelves, how can they think of dividing it? they are 
unable to take care of themſelves, when they are ſick, bow 
then can they attend to the wants of creatures whoſe in- 
fancy is a continyal ſickneſs? 

It is pretended by ſome who are apt to talk of things 
which they have never examined, that the greater the po- 
verty of the ſubje&s, the more numerous are their fami- 
lies; that the more they are loaded with taxes, the more 

induſtriouſly they endeavour to put themſelves in a ſtation 
in which they will be able to pay them: two ſophiſms, 
which have always deſtroyed, and will for ever be the de- 
ſtruction of monarchies. | 

The ſeverity of government may be carried to ſuch an 

extreme, as to make the natural ſentiments deſtructive of 
ö the natural ſentiments themſelves. Would the women of 
| * America have refuſed to bear children, had their maſ- 
ters been leſs cruel ? 


. CHAP. 
A new ſurvey of the Weſt-Indies by Thomas Gage, page 97. 3d edit. . 
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CH AP. XII. 


Of the N umber of Males and Females in different Countries. 


I nave already obſerved *, that there are born in Europe 


rather more boys than 'girls. It has been remarked, that 
in + Japan there are born rather more girls than boys: all 


things compared, there mult be more fruitful women in 
Japan than in Oy and conſequently it muſt be more 


lous. 7 


We are TORN t, that at Bantam there are ten ics 


to one boy. A diſproprotion like this muſt cauſe the num- 


ber of families there to be to the number of thoſe of other 


climates, as 1 to 51; which is a prodigious difference. 
Their families may be much larger indeed ; but there 
muſt be few men in circumſtances ſufficient to provide for 
ſo large a family. 


* 
. — — — — 


CH AP. XIII. 


Of Sea-port Towns | 


mates, there are fewer men than women: and yet we ſee 
more children there than in other places. This proceeds 


from the greater eaſe with which they procure the means 


Iv ſea- port towns, where men expoſe mee to a | thou-" 
ſand dangers, and go abroad to live or die in diſtant cli-, 


F 


of ſubſiſtence. Perhaps even the oily parts of fiſh are more. 
proper to furniſh that matter which contributes to genera- 
tion, This may be one of w_o cauſes of the infinite num 


bei 


Book xvi. chap. 4 80 
+ Ste Kempfer, ab gives a computation « of the people of Meaco 
} Collection of voyages that contributed to the cſtabliſhmens of the Eaſt 


india company, vol. L. p. 347. 


v 


; 


50 THE SPIRIT BookXx11, WM 


| ber of people in“ Japan and China +, where they live al- 
| moſt wholly on + fiſh. If this be the caſe, certain monaſ. 
| tic rules, which oblige the monks to live on fiſh, muſt be 
| eontrary to the ſpirit of the legiſlator himſelf. 


| ; * *. 
CH AP. XIV. F 
| | t 
Of the Productions of the Earth which requires a greater or a leſs Number 0 
| | | * 1 of Men. 1 
PasrourE-lands are but little peopled, becauſe they find ; 
employment only for a few. Corn-lands employ a great 
many men, and vineyards infinitely more. | 1 
It has been a frequent complaint in England ||, that the 6 
Increaſe of paſture-land diminiſhed the inhabitants; and it 5 
has been obſerved in France, that the prodigious number of 6 
vineyards is one of the great cauſes of the multitude of 1 
people. f 
Thoſe countries where coal-pits furniſh a proper ſub- N 
ſtance for fewel, have this advantage over others, that not 5 
having the ſame occaſion for foreſts, the lands may be cul- t 
tivated. | a q 
In countries productive of rice, they are at great pains 1 
in watering the land; a great number of men muſt there- { 
fore be employed. Belidcs, there is leſs land required R 
to furniſh ſubſiſtence for a ily, than in thoſe which pro- 3 
duce other kinds of grain. In fine, the land which is elſe- x 
where employed in raihng cattle, ſerves immediately for 
the ſubſiſtence of. man; and the labour, which in other 1 
places is pet formed by cattle, is there performed by men; 4 
ſo that the culture of the ſoil becomes to man an immenſe t 
manufacture l nen n 
* : * of umber of i an 
ern 
+ Sce Du Halde, rom. 22 p. 139, 142. | | 
The greateſt number ufa he proprictors of land, ſays Biſhop Burnet, find- al 
ing more profit in ſelling their wool than, their corn, igcloſed their eſtates: 0 
the commons, ready to periſh with hunger, roſe up in arms; they inſiſted I: 


on a diviſion of the lands: the young King even wrote on this ſubject: 
And proclamations were made againſt thoſe who incloſed their lands, A, 
ridg. of the biſ', of the refermation, 


. ff _ 
Chap. I Fo OF L A WS, 97 


— — 


C H AP. XV. 


Of the Number of Inhabitants with Relation to the Art. 


Wurxx there is an agrarian law, and the lands are equally 
divided, the country may be extremely well peopled, 
though there are but few arts, becauſe every citizen re- 
ceives from the cultivation of his land whatever is neceſ- 
ſary for his ſubſiſtence, and all the citizens together con- 
ſume all the fruits of the earth. Thus it was in ſome re- 

ublics. 2 4 Be | 
: In our preſent ſituation, in which lands are ſo unequal- 
ly diſtributed, they produce much more than thoſe who 
cultivate them can conſume ; if the arts therefore ſhould 
be neglected, and nothing minded but agriculture, the 
country could not be peopled. Thoſe who cultivate, hav- 
ing corn to ſpare, nothing would engage them to work the 
following year; the fruits of the earth would not be con- 
ſumed by the indolent ;,for theſe would have nothing with 
which they could purchaſe them. It is neceſſary then 
that the arts ſhould be eſtabliſhed, in order that the pro- 
duce of the land may be eonſumed by the labourer and 
the artificer. In a word, it is now proper that many 
ſhould cultivate much more than is neceflary for their own 
uſe, For this purpoſe, they muſt have a defire of enjoy- 
ing ſuperfluities ; and theſe they can receive only from the 
artificer. lh 6 if ts it 

Thoſe machines which are deſigned to abridge art, are 
not always uſeful. If a piece of workmanthip 1s of a mo- 
derate price, ſuch as is equally agreeable to the maker and 
the buyer, thoſe machines which render the manu 
more fimple, or, in other words, diminifh the number of 
workmen, would be pernicious, And if water-mills were 
not every where eſtabliſied, I ſhould not have believed 
them ſo uſeful as is pretended, becauſe they have deprived 
an infinite multitude of their employment, à vaſt number 
of perſons of the uſe of water, and the greateſt part of the 
land of its fertility, | [IE bn 

Vol. II. G CH A P. 
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| _ CHAP. XVI. 
The Concern of the Legifl«tor in the Propagation of the Species, 


Ren on the number of citizens depend greatly 
on eiremitances. There are countries in which nature 
does all: the legifl tor then can do nothing. What need 
is there of inducing men by laws to propagation, when a 
fruitful chmate yields a ſufficient number of inhabitants? 
Sometimes the climate is more favourable than the ſoil; 
the prople multiply, and are deſtroyed by famine ; this is 
the caſe of China. Hence a tather ſ-lls his daughters, and 
expoſes his children. In Tonquin “ the ſame cauſes pro- 
duce the ſame effect; ſo we need not, like the Arabian 
travellers mentioned by Renaudot, ſearch for the origin of 
tnis iu their ſentiments + on the metempſychoſis. 

For the ſame reaſon, the religion of the iſle of Formoſa 
1 does not ſuſſer tlie women to bring their children into 
the world, tiil they are thirty-five years of age: the 
-prielteſs before this age, by bruiſiug the belly, procures 
abor tion. - 


" 4 
J : 
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Ot Greece, and th the Number of its Iuhabitants, 
Wt} 

Tauar eff. hich i in certain countries of the eaſt ſprings 
from phyſical cauſes, was produced in Greece, dy the na- 
tu e of the government. Ihe Greeks were a great na- 
tion, compoſed of e ties, each of which had a dittint go- 
vernment and ſe parate laws. They: had no more-the ſpirit 
of conqueſt dies. than. poſs of ee e 2 
j 2q* bat 003 1055 1 

Dam e 4. p. 44. A Wide 167. 


ab of. the collect or of voyages hats congribided ww 1. —— of 
India compai:y, vol. Foy part. I. page 183. & 1. 
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land, and Germany, have at this day. In every republic 
the legiſlator hac in view tire he citizens at 


home, and their power abroad, leſt it ſhould prove inferiour 
to that of the neighbouring cities. Thus, with the en- 
joyment of a ſmall territory and great happineſs, it was 
eaſy for the, number of- the citizens. to. inęreaſe. to ſugh a 
degree as to become urthenſome. This obliged them in- 
cefſantly to ſend out colonies; and, as the Swiſs-de now? 
to let their men out to war. Nothing was neglected that, 
could hinder the too great multiplication of childten n. 
They had amongſt them republics, whoſe conſtitution 
was very remarkable. The nations they had ſubdued were, 
obliged to provide ſubſiſtence for the citizens. The , 
dæmonians were fed by the Helotes, the Cretans by the 
perieciaus, and the Theſſalians by the Præueſte. They 
were obliged to have only a certain number of freemen, 
that their ſlaves might be able to furniſh them with ſub- 
ſiſtence. It is a received maxim in our days, that it is ne- 
ceſſary to limit the number of regular troops: now the, 
Lacedzmonians were an army, maintained by the peaſants : 
it was proper therefore that this army ſhould be limited ; 
without this the freemen, who had all the advantages of 
ſociety, would increaſe beyond number, and the labourers, 
be overloaded.” The politics of the Greeks were patticus 
larly employed in regulating the number of citizens. Plato 
in his republic fixes them at five thouſand and forty, and 
he would have them ſtop or encourage propagation, as was 
moſt convenient, by honours, ſhame, and the advice of the 
old men; he would even + regulate the number of mar- 
lages, in ſuch a manner, that the republic might be re- 
cruited without” being overcharged. 7 
If the laws of a country, ſays Ariſtotle t, orig the ex 
pefing of btrildren, the number of thoſe brought forth ought 
to be limited. ''If they have more than the number pre- 
ſeribed by law, he adviſes} to make the women miſcarry 
before the fœtus be formed. ee nene 
The ſame author mentions the infamous means made 
uſe of by the-Cretans, to prevent their having tè great #” 
number of children; a precedent too indecent to repeat. 
There are places, ſays Ariſtotle 5 again, where the laws 
give baſtards the privilege of being citizens: but as ſoog, 
9.4 5 ? 6 1* * , LC, 86 —— 
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as they have a ſufficient number of people, tlris privilege 
ceaſes. The ſavages of Canada burn their priſoners, but 
when they have empty cottages to give them, they receive 
them into their nation. 

Sir William Petty, in his calculations, ſuppoſes that a 
man in England is worth what he would fell for at Al. 
giers . This can be true only with reſpect to England. 

There are countries where a man is worth nothing, there 
are others where he is worth lefs than nothing. 


. MESS FELL WE +) 954 * | | 
— — — 


CHAP. XVIII. 


ot the State and Number of People before the Romans. 


razr, Sicily, Aſia minor, Gaul, and Germany, were 
nearly in the ſame ſtate as Greece, full of ſmall nations that 


abounded with inhabitants ; they hed no need of laws to 
increaſe their number. 


CHAP. XIX. 
of the Depopulation of the Univerſe. 
Air ; theſe little republics were ſwallowed up in a large 
one, and the univerſe inſenſibly became depopulated : in 
order to be convinced of this, we need only conſider the 


ſtate of Italy and Greece, before and after the victories of 
the Romans. 


% Tou will aſk me, fays Livy +, where the Volſei could 


« find ſoldiers to ſupport the war, after having been ſo 

« often defeated ? There muſt have been formerly an in- 

« finite number of people in thoſe countries, which at pre- 

« ſent would be little better than a  defert, were it not for 

« 2 few ſoldiers and Roman ſlaves.“ 

„ The oratles' have ceaſed, fay 78 Plutarch, becauſe the 
Places where they ſpoke, are detreyel. At preſent we 


ban fearcely ad in Gieece three thouſand men fit to 


68 * bear arms.“ 
| « J ſhall 


„ Sixty pounds Sterling. + Lib. 6. 
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I ſhall not deſcribe, ſays Strabo.*, Epirus, and the ad- 
« jacent places; becauſe -theſe countries are entirely de- 
« ſerted. This depopulation, which began long ago, ſtill 
« continnes ; ſo that the Roman ſoldiers encamp in the 
« houſes they have abandoned.” We find, the cauſe of this 
in Polybius, who tays, that Paulus Emilius, after his 
victory, deſtroyed threeſcore and ten cities of Epirꝑs, and 
earried away an hundred and fifty thouſand ſlaves. 


, . 


CHAP. XX. 


That the Remans were under a Wen of making. Laws to encourage 
x the Propagation of the Species. | 


Tax Romans, by deſtroying others, were themſelves de- 
ſtroyed: inceſſantly in action, in the heat of battle, and in 
the moſt violent attempts, they Wore out like a weapon 
kept conſtantly in uſe. 4 | 

I ſhall not here ſpeak of the attention with which they 
applied themſelves to procure + citizens in the room of 
thoſe they loſt, of the aſſociations they entered into, the 
privileges they beſtowed, and of that immenſe aurſery of 
citizens their ſlaves. I ſhall mention what they did to re- 
cruit the number, not of their citizens, but of their men; 
and as they were the people in the world who knew beſt 
how to adapt their laws to their projects, an examination 
of what they did in this reſpe& cannot be a matter of in- 
difference. , 4 
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CHAP. XE 


OM N 


ot the Lays of the Romans relating to the Propagation of the Species. 


Tux ancient laws of Rome endeavoured greatly to- incite 


the citizens to marriage, The rays and the Wen 


* Lib. vii. pag. 496. . 3 
+ A modern author has treated of this in his conſiderations on the cauſes 
the riſe and declenſion of the Roman grandeur, 8 


2 
- -" F 


- — 


> _ 


Ti" * 
"DF => 8 


102 | THE SPIRIT Book XXIII. 


frequent regulations on this ſubject, as Auguſtus ſays in 
his ſpeech related by Dio . 

Dionyfius Halycarnaſſus + cannot believe, that after the 
death of three hundred and five of the Fabii, exterminated 
by the Veientes, there remained no more of this famil 
but one fingle child; becauſe the ancient law which oblig. 
ed every citizen to marty, and to educate all his children, 
was f ſhll in force. 

Independently of the laws, the cenſors had a particular 
eye upon marilage, and according to the exigencies of the 
republic engaged hom. to it FRY || ſhame and by puniſh- | 
ments. 

The corruption of manners that began to take place, 
contributed vaſtly to diſguſt the citizens againft marriage, 
which was painful to thoſe who had no taſte for the plea. 
ſures of innocence. This is the purport of that ſpeech j 
which Metellus Numidicus, when he was the cenſor, made 
to the people: If it was poſſible for us to do without 
„% wives, we ſhould deliver ourſelves from this evil : but 
4 as nature has ordained that we cannot live very happily 
with them, nor ſubſiſt without them, we ought to have 
more regard to our own preſervation, than to tranſient 
« 8 ' 

corruption of manners deſtroyed the cenſorſhip, 
which was itſelf eſtabliſhed. to deſtroy the corruption of 
manners ; Tos or when this corruption became general, the 
cenſor loſt his power N. 

Ciyil diſcords, triumvirates, and proſcriptions, weaken- 

Rome, more than auy war ſhe had hitherto engaged in. 
They left but few citizens, and the greateſt part of them 
upmarried. To remedy this laſt evil, Cæſar and Auguſtus 
re-eſtabliſhed the REI and would even be 4 cenſors 
themſelyes. Cæſar gave ++ rewards to thoſe who had many 
children. All = women under forty-five years of age, 
who had neither huſband nor eee forbid to wear 

5 jewels, 


Lib. 3657 Lib. 2. + In the the your of Rome 277. 

See what was done in this reſpect in T. Livius, lib. 45. the epitome 
of . Livy, lib. 39; Autus Gellius, lib. x. cap. ö.; Valerius Maximus, lib 
ii. cap. 19. Lie! is in Aulus Gellius, lib. 1. cap. 6. 

1 See what I have ſaid in book 5. chap. 19. 
+ See Dio, lib. 42. and Xiphilinus in, Auguſt. LE 
++ Dio, lib. 43. Suetonius, life of Cæſar, cap. 20. Appian, lib. 2, of the civil 
war. 


=» Fuſebius in his chronicle. 


1 
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j: wels, or to ride in litters; an excellent method thus to 
attack celibacy by the power ot vanity. The laws of 
Auguſtus * were more preſſing: he impoſed + new pen- 
alties on thoſe who were not married, and increaſed tie 
rewards both of thoſe who were married and of thoſe who 
hid enildren. Tacitus calls theſe Julian laws ; to all ap- 

arance they were founded on the ancient regulations 
made by the ſenate, the people, and the cenſors. 

The law of Auguſtus met with innumerable obſtacles, 
and thirty-four years || after it bad been made, the Ro- 


man knights infiſted on its being aboliſhed. He placed on 
one file thoſe who were married, and on the «ther thoſe 


who were not: Theſe laſt appeared by far the greateit 
number; upon which tne cit.zens were aſtoniſhed aid 
confounded. Auguſtus, with the gravity of the ancient 
cenſors, addreſſed them in this manner j. 

+ While fick"efs and war ſaatch away ſo many citizens, 
« what muſt become of the city if marriages are no longer. 
* coatrated ? The city does not conſiſt of houſes, of por- 
« ticoes, of public places; men alone conſtitute a city. 
« You do not ſ:e men, like thoſe mentioned in fable, ari- 
* fing out of the earth'to take care of your affairs. Your 
« celtbacy is not owing to the deſire of living alone; every 
one of you have both table and bed companions, You 
* only ſeek to enjoy your irregularities undiftarbed, Do 
you here cite the example of the Veſtal virgins? if you 
* preſerve not the laws of chaitity, you. ought to be 
+ pumſhed like them. You are equally bad citizens, 
* whether'your example has an influence on the reit of 


the word, or whether it be difregarded. My only view 


is the perpetuity of the republic. 1 have iucreaſed the 
« penalties of thof who have diſobeyed ; and with re- 
4 ſpect to rewards, they are ſuch as | do not know whe- 
ther virtue has ever received greater. For leſs will a 
* thouſand men expoſe life itſelf; and yet will not theſe 
engage you to take a wife, and provide for children?“ 
He made a law, whigh was. called after his name 
Julia, and Papia Poppæa from the names of tlie conſuls 
» Dio, lib 54. 


+ la the yea of Rome 736. f Julias rogationes, anal. lib. 3. 
[ In the year of Rome 762. Dio, lib. 6 4 
| have abridged this ſpeech, which is of a tedious length; it is to be 
found in Dio, lub. 56. | 
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for part of that year. The greatneſs of the evil appear. 
ed in their being elected: Dio + tells us, that they were 
1 that they had no children. 

This law of Auguſtus was properly a code of laws, and 

a ſyſtematic body of all the regulations that could be made 
on this ſubject. The Julian laws were incorporated in. 
to it; and received a greater ſtrength. It was ſo extenſive 
in its uſe, and had an-1nfluence on ſo many things, that it 
formed the fineſt part of the civil law of the Romans. 
Me find parts of it diſperſed in the precious fragments 
of Ulpian, in the laws of the Digeſt, collected from authors 


_ who wrote on the Papian laws, in the hiſtorians and others 


who have cited them, in the Theodoſian code which a. 
boliſhed them, and in the works of the fathers who have 
eenſured them, without doubt from a laudable zeal for the 
things-of the other life, but with very little knowledge of 
the affairs of this. 

Theſe laws had many heads g. of which we know thirty. 
five. But to return to my fubject as ſpeedily as poſſible, 
I ſhall begin with that head, which Aulus 'Gelius in- 


forms us was the ſeventh, and which relates to the honours 


and rewards gtanted by that aw. The Romans, who for 
the moſt part ſprung from the cities of the Latins, which 
were Lacedæmonian I colonies, and who had received a 
part of their laws even from thoſe cities , had, like the 
Lacedæmonians, ſuch veneration for old age, as to give it 


all honour and precedeney. When the republic wanted 


citizens, they granted to marriage, and to a number of 
children, the privileges which had been given to age . 
They granted ſome to marriage alone, independently of the 
chüdgen which might ſpring from it: This was called the 
right of huſbands, They gave others thoſe who had any 
children, and larger ſtill to thoſe who had three children. 

Theſe 


* Marcus Pay upivs Mutius, and P us Sabinus. Dio lib. 56. + Ibid, 

I The 24th title of the fragments wt Ulpian diſtinguiſhes very rightly be- 
tween the Julian and the Papian Jaw. 

James Godfrey has made a collection of theſe. 
The 35th is cited in the 19th law, e ritu auptiarum. 

3 Lib. ii. cap. 25. I Dionyf. Halicarnaſſus. 

== Thedeputics of Rome whe were ſcnt to ſearch into the laws of Greece, 
wele to 3 and to the cities of Italy. 

Aulus Gellius, lib, ii. cap. 15. 
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Theſe three things muſt not be confounded. Theſe laſt 
had thoſe privileges which married men conſtantly enjoyed, 
as for example, a particular place in the theatre ; they 
had thoſe which could only be enjoyed by men who had 
children; and which none could deprive them of but thoſe 
who had a greater number. 

Theſe privileges were very extenſive. The married 
men who had the moſt children, were always preferred +, 
whether in the purſuit, or in the exerciſe of honours. The 
conſul, who had the moſt numerous offspring, was the f 
firſt who received the faſces; he had his choice of the 
|| provinces ; the ſenator who had moſt children, had his 
name wrote fiſt in the catalogue of ſenators, and was the 
firlt in giving his opinion g in the ſenate. They might 
even ſtand ſooner than ordinary for an office, becauſe every 
child gave a diſpenſation of a year T. If an inhabitant of 
Rome had three children, he was exempted from all 
troubleſome offices 4. The freeborn women who had three 
children, and the freed women who had four, paſſed = ovt 
of that perpetual tutelage, in which they had been held 
by the ancient laws of Rome. 

As they had rewards, ſo they had alſo prmalties ++ » 
Thoſe who were not married, could receive no advantage 
from the will of any perſon that was not a near relation - 
and thoſe who being married, had no children, could re- 
ceive only half |. The Romans, ſays Plutarch +, mar- 
ry to be heirs, and not to have them. 

The advantages which a man and his wife might re- 


. ceive from each other ** by will, were limited by law. If 
e they had children of each eh they might receive the 
e | whole 
1 * Snctonius in Auguſto cap. 44. 4 

7 + Tacitus, lib. ii. Ut numerus liberorum in candidatis præpolleret, 
4 quod lex jubebat. Aulus Gellins, lib. ii. cap. 15. 


I Tacitus, annal. lib. 15. 5 See law 6. 5. de decurion. 

J Sce law 2. ff. de minorib. 1 af 

+ Law I. and 2. ff. de vacatione et excuſat. munerum. a 

== Fragm. of Ulpian, tit. 29. $. 3 „ Plutarch, life of Numa. 

+» See the fragments of Ulpian, tit. 14, 15, 16, 17, & 18. which compoſe 
one of the fineſt pieces of the ancient civil law of the Romans. * [ 

+ Sozom, lib. I. cap. 9. they could receive from their relations. Fragm. 

| of Ulpian, tit 16. $ 1. 

3 I. cap. 9. et leg. unic. cod. Theod. de infirm, pœnis cœlib. 
et orbit 

.—+ Moral works, of the love of fathers towards their children. 

** See a more particular account of this in the fragm. of Ulpian, tit. 15. 


et 16. 
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whole; if not, they could receive only a tenth part of the 
fucceffion on the account of marriage ; aid if they had 
children by a former marriage, as many tenths as they had 
children. | 

If a huſband abſented himſelf ® from his wife on any 
other cauſe than the affairs of the republic, he could not 
inherit from her. | 

The law gave to a ſurviving huſband or wife two yearg 
I to marry again. and a year aud a half in caſe of a di. 
vorce. The fathers who would not ſuffer their children 
to marry, or refuſed to give their daughters a portion, 
were obliged to do it by the magittrates 1. 

They were not allowed to betroth when the marriage 
was to be deferred for more than two years I; aid as tliey 
could not marry a girl till ſhe was twelve years old, they 
could not be betrothcd to her till ſhe was ten. The laus 
would not ſuffer them to trifle |} to no purpol:- ; and, under 
2 pretence of being betrothed, to enjoy the privileges of 
married men, | 


It was contrary to law, for a man of ſixty to q marry a. 


woman of fifty. As they had given great privileges 10 
married men, the law would not ſuffer them to enter into 
uſeleſs marriages. For the {ime reaſon, the Cal viſi in 
ſenatuſconſultum declared the marriage of a woman of 
above fifty, with a man leſs than fixty, to be 4 unequal : 
So that a woman of fifty years of age could not marry 
without incurring the penalties of theſe laws. Tiberius 
added |, to the rigour of the Papian law, and prohibited 
men ot fixty from marrying women under fi'ty ; ſo that 
a man of ſixty could not marry in any caſe whatſoever, 

without 


* Fragm. of Ulpiar. tit. 16. x. St 

+ Fragm. of Ul-ian, tit 14. It ſeems the firſt Julian Jaws allowed three 
years: Speech of Auguſtus in Dio, lib. 56. Su-tomus, life of Auguſtus, cap. 
34. Other ſulian laws granted but one year: The Papian law gave two, 
Fragm. of Ulpian, tit. 14. Theſe laws were not agreeable to the peo; ,h; 
Auguſtus therefore ſoftened or ſtrengthened them, as they were more or 
leſs difpoſed to comply with them 

This was the 35th head of the Papian law. Zeg. 19. F de ritu nupe 


fran. 5 
See Dio, lib e. anno 7 26. Suetonius in Octavio, cap. 34. 


$ Dio, lib. 54 and in the fame Dio, the ſpee h of Auguſtus, lib. 56, 
© Fraym. o Uipian, tit, 16. and the 27th law, cod. de nuptils. 

4 Fragm of Ulpian, tir. 16 $ 3. | 

þ Sec Suctonius in Claudio, cap. 13. 
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without igeurring the penalty. But Claudius abrogated 
7 this law made under Tiberius, 24 ; 
All theſe regulations were more conformable to the Cli- 


mate of Italy, than to that of the North, where a man of 


ſixty years of age has itill'a'confiderable degree of itrength ; 
and where women of fifty are not always paſt child- bear- 


R. they might not be unneceſſarily limited in the 


choice they were to make, Auguſtus permitted all the, 
- free-born citizens who were not ſenators f, to marry freed- 


women t. The Papian || law forbade the ſenators marry- 
ing freed-women, or thoſe who had been brought up to 
the ſtage ; and from the time of g Ulpian, free-born per- 

ſons were forbid to marry women who had led a diſorder- 
ly life, who had played in the theatre, or who had been- 
condemned by a public ſentence; This muſt have been 


eſtabliſhed by a decree of the ſenate. During the time of 


the republic they had never made laws hke theſe, becauſe 


the cenſors corrected this kind of diſorders as ſoon tofu 


aroſe, or elſe prevented their riſing. 

- Conſtantine made a law, in . he S end 
in the prohibition of the Papian law, not only the ſena- 
tors, but even thoſe who had a confiderable rank in the 
ſtate, without mentioning perſons in an inferiour ſtation: 
This conſtit ted the law of thoſe times. Theſe matriages 
were therefore no longer forbidden, but to the free- born 
comprehended in the law of Conſtantine. Juſtinian +. 


however abrogated the law of Conſtantine, and permitted 


all ſorts of perſons to contract theſe; marriages : And by 
this means we have acquired ſo fatal a liberty. . 

It is evident, that the penalties inflicted on thoſe who 
married contrary to the prohibition of the law, were the 
ſame as thoſe... inflited on perſons. who did not marry. 
Theſe marriages did not give them any civil advantage ; 


* 


be | - Auguſtus 


2 Suetonius, life of Claudius, er. 23 and the ſragm. of Ulpian 
tit. 1 
+ Dion l. 54. ſragm. of Ulpian, tit. 13. Auguſtus ſpeech in Dio, lib. 56. 
Fragm. of Ulpian, cap. 13. and the 44th law ff. d ritu nuptiarum. 
$ Fragm, of Ulpian, tit 13, $ 16 
See law rt in cod. de natur lib, + Novel. 177. 
+ Law 37. ff. de operib libertorum, $ 7. fragm of Ulpian, tit 16. $ 2. 
wu» Fragm, of Ulpian, tit. 16.$ 2. b Sec book xzvi. chap. 13. 


and the dowery = was confiſcated after | the death of the 
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Auguſtus having adjudged the ſucceſſion and legacies gf 
thoſe whom theſe laws had declared incapable to the pub. 
lic treaſury *, they had the appearance rather of fiſcal, 
than of political and civil laws. The diſguſt they had al. 
ready conceived at a burthen which appeared too heayy, 
was increaſed by their ſeeing themſelves a continual prey 
to the avidity of the treaſury. On this account, it became 
neceſſary under Tiberius, that f theſe laws ſbould be ſof. 
tened, that Nero ſhould leflen the rewards given out of 
the treaſury to the informers, that Trajan ſhould |} put 
a ſtop to their plundering, that Severus 5 ſhould; alſo mo. 
derate theſe laws, and that the civilians ſhould conſider 
them as odious, and in all their deciſions deviate from the 
literal rigour, = 

Beſides, the Emperours enervated {| theſe laws, by the 
privileges they gave, of the rights of huſbands, of children, 
and of three children. They did more than this, they 
gave f particular perſons a diſpenſation: from the . penalties 
of theſe laws. But regulations eſtabliſhed for the public 
utility, ſeemed incapable of admitting an alleviation. 

It was highly reaſonable, that they ſhould grant the 
rights of children to the Veſtals +, whom religion retain- 
ed in a neceſſary virginity : They gave in the ſame man- 
ner the privilege of = married men to ſoldiers, becauſe 
they could not marry. It was cuſtomary to exempt the 
Emperours from the conſtraint of certain civil laws. Thus 
Auguſtus was freed from the conſtraint of the law which 


limited the power of | enfranchfing, and of that which ſet 


bounds 


Except in certain caſes. See the fragm. of Ulpian, tit. 18. and the 
only law in codc. de caduc. tollend. 

F Relatum de moderanda, Pappiz Popza. Tacit..annol. lib. iii, page 117. 
+ He reduced them to the fourth part. Suctonias is Nerene, cap. Io. 
See Pliny's panegyric. 
§ Severus extended even to 25 years for the males, and to twenty for 

the females, the time fixed by the Papian law, as we ſee by comparing the 

fragment of Ulpian, tit. 16. with what Tertullian ſays, apol. cap. 4. 

J P. Scipio, the cenſor, complaifts, in his ſpeech to the people, of the 
abuſes which were already introducgl, that they received the ſame privi- 
leges for adopted as for natural children. Aulus Gellius, lib. v. «ap. 19. 

+ See the 31ſt law de ritu nuptiarum. | 
— Auguſtus in the Papian law, gave them the privilege of mothers, 
Sec Dio, lib. 56. Numa had given them the ancient privilege of women 
who had three children, that is, of having no guardian, _Plutarch, life of 


7 Numa. 


== This was granted them by Claudius. Dio, lib. 60. 
þ Leg. apud eum ff. de manumiſfiorib. 5 1. ö 


mY _—_— 


bounds to the right of“ bequeathing by teſtament. Theſe 
were only particular caſes: But at laſt diſpenſations were 
given without diſcretion; * and the rule itſelf became no 
more than an exception. | 

The ſe&s of philoſophers had already introduced in the 
empire a d ſpoſition that eftranged them from buſineſs ; a 
diſpofition which- could not gain ground in the time of the 
+ republic, when every body was employed in the arts of 
war and peace. From hence aroſe an idea of perfection, 
2s cormmected with a life of ſpeculation ; from hence an 
eftrangement from the cares and embarraſſments of a fa- 
mily. The Chriſtian religion coming after this philoſophy, 
fixed, if I may make uſe of the expreſſion, the ideas 
which that had only prepared. ; 

Chriſtianity ſtamped its character on juriſprudence ; for 
empire has always a connection with the prieſthood. This 
is viſible from the Theodoſian code, which is only a col- 
lection of the decrees of the Chriſtian emperours. 

A panegyriſt t of Conſtantine ſays to that Emperour, 
« Your laws were made only to correct vice, and to re- 
« gulate manners; you have ſtripped the ancient laws of 
« that artifice, which ſeemed to have no other aim than 
« to lay ſnares for fimplicity.”” : 

It is certain, that the alterations made by Conſtantine 
took their riſe, either from ſentiments relating to the 
eſtabliſhment of Chriſtianity, or from ideas conceived of 
its perfection. From the firſt, proceeded thoſe laws which 

ve ſuch authority to biſhops, and which have been the 
Landatzen of the ecclefiaſtical juriſdiction: From hence 
thoſe laws which weakened paternal authority ||, by de- 
priving the father of his property in the poſſeſſions of his 
children. To extend a new religion, they were obliged to 
take away the dependence of children, who are always 
leaſt attached to what is already eſtabliſhed. 

The laws made with a view to Chriſtian perfection, 
were more particularly thoſe by which the g penalties of 

| the 
®* Dio, lib 55. 
+ See in Cicero's offices, his ſentiments on this ſpirit of ſpeculation. 
} Nazarius in panegyrico Conſtantini, anno 321. 
| See law 1, 2, 3. in the Theodoſian code, de bonis maternis maternique ye» 
neris, etc. and the only law in the ſame code de benis que filiis famil. acgui- 


Tuntur. 


F Leg. unic, cod, Theod, de infirm. pan. cælib. et orbit. 
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the Papian laws were aboliſhed ; thoſe who were not mar. 
red, were equally exempted from them, with thoſe who, 
being married, had no children. 

«+ Theſe laws were eſtabliſhed, ſays an eecleſiaſtic “ hiſ. 
« torian, as if the multiplication of the human ſpecies was 
an effect of our care; inſtead of being ſenfible that the 
„ number is increaſed or diminiſhed, ny to the or. 
* der of providence.” 

Principles of religion have had an extraordinary influ. 
ence on the propagation of the human ſpecies. Sometimes 
they have promoted it, as amongſt the Jews, the Mahome. 
tans, the Gauls, and the Chineſe ; at others, they have put 
a damp to it, as was the caſe of the Romans upon their 
converſion to Chriſtianity. 

They every where inceſſantly preached up continency ; 
a virtue the more perfect, becauſe in its own nature it can 
be practiſed but by very few. 

Conſtantine had not taken away the decimal laws, which 
granted a greater extent to the donations between man 
and wife in proportion to the number of their children: 
Theodofius the younger + abrogated even theſe laws. 

Juſtinian declared all thoſe marriages valid, which had 
been prohibited by the Papian laws. Theſe laws required 
people to marry again: Juſtinian granted || l o 
thoſe who did not marry again. 

By the ancient laws, the natural right which every one 
had to marry and beget children, could not be taken away. 
Thus when they received a { legacy on condition of not 
marrying, or when a patron made his | freed-man ſwear, 
that he would neither marry nor beget children, the Pa- 
pian law annulled both the + condition and the oath. The 
clauſes, on contin':ng in widowhood, eſtabliſhed amongſt us, 
contradi K hi e ancient law, and deſcend from the conſtitu- 
tions 1 0 em etn rours, founded on ideas of perfection. 

ere is no law that contains an expreſs abrogation of 
the privileges and honours which the Ramans had granted 
to martjages, ar and to! a number of children. But where ce- 
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1 Leg: Se code de nap Novell 127. cap. VM Novell. 
119. cap. 5. s Leg- $4 ff. de condit. et de monſt. * 
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libacy had the pre-eminence, marriage could not be held 
in honour ; and fince they could oblige the officers of the 
public revenue to renounce ſo many advantages by the a- 
bolition of the penalties, it is eaſy to perceive that with yet 
reater eaſe they might put a ſtop to the rewards. 
The ſame ſp'ritual reaſun which had permitted celibacy, 
ſoon impoſed it even as neceſſary. God forbid that I 
ſhould here ſpeak againſt celibacy, as adopted by religion: 
But who can be ſilent when this is built on libettiniſm ; 
; when the two ſexes corrupting each other, even by the na- 
: tural ſenſations themſelves, fly from an union which ouglit 
t to make them b-tter, to live in that which always renders 
r 


them worſe ? 

It is a rule drawn from nature, that the more the num- 
ber of m4rriages is diminiſhed, the more corrupt are thoſe 
who have eatered into that ſtate : Tie fewer matiried men, 
the leſs fidelity is there in marriage; as when there are 
more thieyes there are more thefts. | 


— — 
CHAP. XXII. 
Of the Expoſing of Children. 


Tar Roman policy was very good in reſpect to the expoſ- 
ing of children. Romulus, ſays Dionyſius Halicarnailus “, 
laid the citizens under an obligation to educate all their 
male children, and the eldeſt of their daughters. If the 
infants were deformed and monſtrous, he permitted the ex- 
poling them, after having ſhewa them to five of their 
neareſt neighbours. 

Romulus did not ſuffer them to kill any infant under 
three years old; By this means be reconciled the law 
which gave to fathers the right over their children of lite 
and death, with that which prohibited their being expoſed. 

We fiad alſo in Dionyſius Halicarnaſſus 4 that the law , 
which obliged the citizens to marry, and to educate all their 
children, was in force in the 277th year of Rome: Weſce 
that cuſtom had reſtrained the law of Romulus, which per- 


= 


mitted them to expoſe their younger daughters. * 72 
. F 'C 


® Antiquities of Rome, lib 2. + Ibid, J Lib. 9. 
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We have no knowledge of what the law of the twelve 
tables (made in the year of Rome 301) appointed with 
reſpect to the expoſing of children, except from a paſſage 
of Cicero , who ſpeaking of the office of tribune of the 
people, ſays that ſoon after its birth, like the monſtrous 
infant of the law of the twelve tables, it was ſtifled : The 
infant that was not monſtrous was therefore preſerved, and 
the law of the twelve tables made no alteration 1n the pre. 
ceding inſtitutions. 

„The Germans,” ſays Tacitus +, „never expoſe their 
children; amongſt them the beſt manners have more force, 
« than in other places the beſt laws.“ The Romans had 


therefore laws againſt this cuſtom, and yet they did not 


follow them. We find not any + Roman law, that permit. 
ed the expoſing of children : This was, without doubt, an 
abuſe introduced towards the decline of the republic, when 
luxury robbed them of their freedom, when wealth divid- 
ed was called poverty, when the father believed that all 
was loſt which was given to his family, and when this 
family was diſtin from his property. 


—— — — — | —— 
CHAP. XXIII. 
Of the State of the Univerſe after the Deſtruction of the Romans. 


Taz regulations made by the Romans to increaſe the 
number of their citizens, had their effect, while the repub- 
lic, in the full vigour of its conſtitution, had nothing to re- 
pair but the loſſes they ſuſtained by their courage, by their 
intrepidity, their firmneſs, their love of glory, and of vir- 
tue. But ſoon the wiſeſt laws could not re-eſtabliſh what 
a dying republic, what a general anarchy, what a military 
government, what a rigid empire, what a proud deſpotic 
power, what a feeble monarchy, what a ſtupid, weak, and 


ſuperſtztious court had ſucceſhvely pulled down. It might 


indeed be ſaid, that they conquered tlie world only to 


weaken it, and to deliver it up defenceleſs to barbarians. 
| The 


. P; | # : 

Lib. 3. de legib. + De morib. German, 

+ There is not any title on this ſubje& in the Digeſt; the title of the 
code ſays nothing of it, no more than the Novels, 
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The Gothic nations, the 82 the Saracens, and Tartars, 
by turns, harraſſed them: Soon the barbarians had none 
to deſtroy but b ns. Thus, in fabulous times, after 
the inundations and the deluge, there aroſe out of the earth 
armed men, 3 one another. 8 
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E e one would not imagine it 

6ble for it to be retrieved ; eſpecially when under Charle- 
magne it formied only ane. vaſt empire. Bur, by the na- 
ture of government at that time, it became divided into 
an infinite number of petty ee and as the lord 
or ſovereign who reſided in His village, or city; was neither 
great, rich, powerful, nor even ſafe, but by the number of 
his ſuhjects; every one employed himfelf with a ſingular 
attention to make his little country flouriſh. This ſuc- 
ceeded in ſuch a manner, that not withiſtanding the irregu- 
larities of government, the want of that Knowledge which 
has fince been acquired in commerce, and the numerous 
wars and diſorders inceflantly ariſing, moſt countries of 
Europe were better peopled in a e they are 
eren at pteſent. 

L have not time to treat fully 1 this fubje. But I 
mall cite the prodigious armies engaged in the cruſades, - 
compoſed of men of all coumries. Puffendorf * ſays, that 
i OE IS IX. 1 were in France yeny 
millions of men. 

It is the perpetual redhion of many little az that has 
prodriged this diminution. Formerly every * 
France was a capital; there is at preſent vi; one arge 
one? Every part of the ſtate was a centre of power; at 
preſent, all has a relation to one centre ; and this centre 
is, in ſome meaſure, the ſtate itſelf,” Rk 

Vol. II. 1 H 833 CHAP. 


* Inrduin a the ibu et uc, cp 5 of France. 
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CHAT. XV. 


The ſame Subject continued. ; 


Evzorx, it is true, has, for theſe two ages paſt, greatly 
increaſed its navigation.: This has both procured and de. 
prived it of inhabitants. Holland ſends every year : 
great number of, mariners to the Indies; of whom not 
above two-thirds return; the reſt either periſh or ſettle in 
the Indies. The ſame thing muſt happen to every other 
nation engaged in that trade. 

We muſt not judge of Europe as of a particular fiste en- 
| alone in an extenfive navigation. This ſtate would 
increaſe in people, becauſe all the neighbouring nations 
would endeavour to have a ſhare in this commerce; and 
mariners would arrive from all parts. Europe, ſeparated 
from the reſt of the world by religion *, by vaſt ſeas, and 

deſerts, cannot be N this manner. 6 


cn. XVI. 
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F ROM all this we may conclude; that Evrope i is at preſent 
in a condition to 2 laws to be made in favour of the 
propagation of the human ſpecies. The palitics of the an- 
cient Greeks inceſſantly complain of the inconveniences 
that attend a republic from the exceſſive number of citi- 
Zens z but the politics of this age call upon us to take pro- 

per means to increaſe ours. 
CHAP. 


* Matometan countries ſurround it almoſt on every fide. - 
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C HAP. XXVII. 
ol the Laws made in France to encourage the Propagation of the Species 


Louis XIV. appointed * particular penſions to thoſe who 
had ten children, and much larger to thoſe who had twelve. 
But it is not. ſufficient to reward prodigies. In order to 
communicate a general ſpirit which leads to the propaga- 


tion of the ſpecies, it is neceſſary for us to eſtabliſh, ke 


the Romans, general rewards, or general penalties. 


— —— ———— 75 Gene 
Ee 14 
CHAP. XXVIIL 
* 8 ts 4 | nn 
By what Means we may remedy a Depopulation: 


Wuxx a ſtate is depopulated by particular accidents, by 
wars, peſtilence, or famine, there are ſtill reſources left. 
The men who remain may preſerve the ſpirit of induſtry ; 
they may ſeek to repair their misfortunes, and calamity 
itſelf may make them become more induſtrious. The evil 
is almoſt incurable, when, the depopulation is prepared be- 
forehand by interiaur vice, and a had government. When 
this is the caſe, men periſh with an inſenfible and habitual 
ſickneſs: Born in miſery and languiſhing in weakneſs, in 


violence, or under the influence of à wicked adminiſtration, 


they ſee themſelves deſtroyed, and frequently without per- 
ceiving the cauſe of their deſtruction. Of this we have a 
melancholy proof, in the countries de ſolated oy deſpotic 
power, or by the exceſſive advantages of the clergy over 


the laity. 


In vain ſhall we wait for the ſuccour of children yet un 


born, to re-eſtabliſh a ſtate thus degopulated. There is 
not time for this; men in their ſolitude are Without 
courage or induſtry. With land ſufficient to nouriſh a 
people, they have ſcarcely 2 to nouriſh a N. 

| g c 


* ® The edi of 1666, in favour of marriages. 
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The common people have not even a property in the mi. 
ſeries of the country, that 1s, in the fallows with which it 
abounds. The clergy, the prince, the cities, the great 
men, and ſome of the principal citizens, inſenſibly become 
proprietors of the land, which lies uncuſtivated: The fa. 
milies who are ruined have left thgir fields; and the la. 
bouring man is deſtitute. 

In this ſituation they mold take the ſame meaſures 
throughout the whole extent of the empire, which the Ro. 
mans took in a part of theirs: They ſhould practiſe in 
their diſtreſs, what theſe obſer ved in the midſt of plenty; 
that is, they ſhould diſtribute land to all the families who 
are in want, and procure them the materials for clearing 
and cultivating i it. This diſtribution ought to be continued 
a8 long as there is a man to receive it; and in ſuch a man. 
ner, as not to loſe a moment, that can be W em- 


ployed. 


CHAP. xxIx. 
| | Of Hoſpitals. | bY 75 


A MAN is not poor becauſe he has nothing but becauſe he 
does not work. The man who without any degree of 
wealth has an employment, 1s as much at his eaſe as he 
who without labour has, ari income of an hundred crowns 
a-year. He who has no ſubſtance, and yet has a trade, is 
not poorer than he who poſſeſſing ten acres of land, is ob- 
liged to cultivate it for his ſubſiſtence. The mechanic who 
gives his art as an inheritance to his children, has left them 
a fortune which is multiplied in proportion to their num- 
ber. It is not ſo with him, who eh ten acres of land 
divides it amongſt his children. 

In trading, countries, where many men have no other 
ſubſiſtence but from the arts, the ſtate is frequently obliged 
to ſupply the neceffities of the aged, the fick, and the orphan. 
A well regulated government draws this ſupport from the 
arts — It gives to ſome ſuch employment as 
they are capable of performing others are taught to 
work, and this teaching of itſelf becomes an It 

hole 
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Thoſe alms which are given to a naked n man in the ſtreets, 
do not fulfil the obligations of the ſtate, which owes to 


with health. 
Aurengzebe * being aſked whyhe did not build hoſpi- 


tals, ſaid, ** I will make my empire ſo rich, that there 
ſhall be no need of hoſpitals. He ought to have faid, T 
will begin by rendering my e Pie, rich, Er chen I will 
build hoſpitals. _ 

The riches of a ſtate fappd 


muſt ſuffer ; and I The mechanics muſt be in 2 
momentary neceſſity. © | 

Whenever this happens; ues 1s oBliged to lend them 

a ready aſſiſtance ; whether it be to prevent the ſufferin 


tals, or ſome equivalent regulations, are : neceſſary to pre- 
vent this miſerʒ. 

But when the nation is poor, private poverty ſprings 
from the general calamity ; and is, if | may ſo expreſs my- 
ſelf, the general calamity itſelf. All gde hoſpitals in the 
world cannot cure this private poverty: On the contrary, 
the ſpirit of indolence which it conſtantly inſpires, in- 


- creaſcs the general, and conſequently the private miſery. 
* Henry VIII. + reſolving to reform the church of Eng- 
" land, ruined the Monks, of themſelves a lazy ſet of people 
that encouraged lazineſs in others: Becauſe, as they prac- 
'; tiſed hoſpitality, an 1»finite number of idle per ons, gentle- 
bs men and citizens, ſpent their lives in running from con- 
wy vent to convent. He demoliſhed even the hoſpitals in 
a: which the lower people found ſubſiſtence, as the gentle- 
4 men did theirs in the monaſteries, Since theſe changes, 
= _—_ of trade and induſtry has been eſtabliſhed in 
nglan | 
p At Rome, the hoſpitals place every one at kia eaſe, ex- 
q cept thoſe who labour, except thoſe who are induſtrious, 
b yoo thoſe who. have land, except thoſe who ate > engaged 
m trade, 
: I have obſerved, that wealthy nations have waa of hoſ. 
: pitals, becauſe fortune ſubjects them to a thouſand acci- 
: H 3 dents: 


®. See Sir John Chardin's travels through Pcrfia, vol 8. 
See Burnet's hiſt, of the reformation. 


every eiten a certain ſubſiſtence, a proper nouriſhment, X 
convenient clothing, and a Kind 'of life not N 


t Aüofty. Anat | 
the numerous branches of trade, it is impoſſible but ſome 


of the co or to avoid a rebellion. In this caſe hoſpi- 
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dents: But it is plain, that tranſient affiftances are much 
better than per petual foundations. The evil is momen. 
tary; it is neceſſary ther efore, that the ſuccour ſhould be gf 
the ſame nature, and chat it be applied to . acci. 
dents. 6 


> - 
4 — 
* 3 e 
1 ” " * 


$4. 2 0 ihe Xx. 


or LAWS As RELATIVE TO RELIGION, CONSIDERED IN IT, 
" SELF AND IN-TS DOCTRINES. 
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Azz amid Levon irate. of dart . form : 
judgment of thofe which are the leaſt thick, — among 
precipices, which are the leaſt deep; fo we may ſearch a. 
mong falſe religions for choſe that are moſt conformable to 
the welfare of fociety; for thoſe, which, though they have 
not the effect of leading men to the felicity of another life, 
may contribute moſt to their Happineſs in this. 
| I ſhall examine therefore the ſeveral religions of the 
world in relation only to the good "they produee in civil 
ſociety; whether 1 ſpeak of that which has its root in 
heaven, or of thoſe which ſpring from the earth. 

As in this work I am not a divine; but a political writer, 

T may here advance things Which are no otherwiſe true, 
than as they correſpond with a worldly manner of think- 
ing, not as conſidered in their relation to truths of a more 
ſublime nature. * 

A perſon of the leaſt Wander of impartiality muſt ſee 
that 1 have never pretended to make the intereſts of re- 
ligion ſubmit to thofe of a political nature, but rather to 
- unite them: Now, in order to unite, | it is neceſſary that 
we ſhould know them. 1 

c 


6 
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The Chriſtian religion, which ordains that men ſhould 
Ae each other, would without doubt have every nation 
bleſt with the beſt civil, the beſt political laws ; becauſe 
theſe, next to this religion, are the greateſt good that men 
can give and receive. 


8 


* — — 
"CHAP! ms 
4 A Paradox of Me Bayle's 


Ms. * Bayle b. ha pretended to prove, that te 3 is better to 
be an athieſt than an idolator ; that is, it is leſs dangerous 


to have no religion at all than a bad one. I had rather, 


« ſaid he, it ſhould be faid of me, that I had no exiſtence, 
« than that I am a»villain/? This is only a ſophiſm, found- 
ed on this, that it is of no importance to the human race 
to believe that a certain man exiſts; whereas it is ex- 
tremely.uſeful for them to believe the exiſtence of a God. 


From the idea of his non-exiſtence, immediately follows 
that of our independence ; or, if we cannot conceive this 


idea, that of diſobedicnes; To ſay; that religion is not a 
reſtraining motive, becauſe it does not always reſtrain, is 
equally abſurd as to ſay that the civil laws are not a re- 
ſtraining. motive. It isga falſe way of reaſoning againſt 
religion, to collect in a large work a long detail of the evils 
it has produced, if we do not give at the ſame time an enu- 
meration of the advantages. which have flowed from it. 
Were | to relate all the evils that have ariſen in the world 


from civil laws, from monarchy, and from republican go- 


vernment, I might tell of frightful things. Was it of no 
advantage for ſubjects to have religion, it would ſtill be of 
ſome if princes had it, and if they whitened with foam the 


only rein which can reſtrain thoſe who fear not human laws. 
A prince who loves and fears religion, 1 is a lion, who ftoops 


to the hand that ſtrokes, or to the voioe that appeaſes him. 
He who fears and hates religion, is like the ſavage beaſt, 
that grows and bites the chaip which prevents his flying on 


. the. paſſenger. He who has no religion at all, 1s that ter- 


rible animal who perceives. his liberty only when he tears 


in pieces, and when he devours. 
Ha4 5 


* Thoughts on the comet. 
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The queſtion is not to know, whether it would be bet. 
ter that a certain man, or a certain people had no religion, 
than to abuſe what they have; but to know which is the 
leaſt evil, that religion be ſametimes abuſed, or that therg 
be no ſuch reſtraint as religion on. mankind. 

To diminiſh the horror of atheiſm, they lay too much to 


the charge of idolatry, It is far from being true, that 


when the ancients raiſed. ;Altars to a particular vice, they 
intended to ſhew that they loved the vice ; this fignified, 
on the contrary, that they hated it. When the Lacedæ- 
monians erected a temple ta, Fear, it was not to ſhew that 
this warlike nation defired that he would in the midſt of 
battle poſſeſs the hearts of the Lacedæmonians. They had 
deities to whom they prayed not to inſpire them with 


guilt ; and others hom 0 W wh to l 55 
from it. 98 / 


CHAP. III. 


That a moderate Government is molt agreeable to the 3 ae. 
| and a deſpotic Government to the Mahometan. 


Tur Chriſtian religion is a ſtranger to mere | deſpotic 
power. The mildneſs ſo frequently recommended in the 
goſpel, is incompatible with the deſpotic rage with which 
a prince puniſhes his Tubjeds, and exerciſes himſelf in 
cruel * 

As this religion forbids the tier of wives, its princes 
are leſs confined, leſs concealed from their ſubjects, and 
conſequently have more humanity; they are more diſ- 
poſed to be directed by laws, and more capable of perceiv- 
ing that they. cannot do whatever they pleaſe. 

While the Mahometan princes inceſſantly give or re- 
ceive death, the religion of the Chriſtians renders their 
princes leſs timid, and conſequently leſs cruel. The 
prince confides in his ſubjects, and the ſubjects in the 
prince. How admirable the religion, which, while it 
ſeems only to have in view the felicity of = other 1550, 
conſtitutes the happineſs of this ! 

It is the Chriſtian religion, that, in ſpite of i extent of 
the empire, and the influegce of the climate, bas hindered 


deſpotic 
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deſpotic power from being eſtabliſhed, in Æthiopia, and 
has carried into the heart of Africa the manners and laws 


of Europe, 


The heir to the empire of Ethiopia enjoys a principali- 
ty, and gives to other ſubjects an example of love and o- 
bedience. Nor far from thence may be ſeen the Mahome- 
tan ſhutting up the children of the king of Sennar; at 
whoſe death the council ſends to murder them, in favour 
ef the prince who mounts the throne. 

Let us ſet before our eyes, on the one hand, the continu- 
al maſſacres of the kings and generals of the Greeks and 
Romans ; and/on the other, the deſtruction of people and 
cities by thoſe famous conquerors Timur Beg and Jenghiz 
Khan, who ravaged Afia; and we ſhall ſee that we owe to 
Chriſtianity, in government a certain political law, and in 
war a certain law of nations beneſts which human nature 
can never ſufficiently acknowledge. * ” 

It is owing to this law. of nations; that amongſt us vic- 
tory leaves theſe great advantages to the conquered, life, 
liberty, laws, wealth, and always religion when the con- 
queror is not blind to his own intereſt. 

We may truly ſay, that the people of Europe are not at 
preſent more difunited than the people and the armies, or 
even the armies amongſt themſelves, ,were under the Ro- 
man empire, when it was become a deſpotic and military 

vernment. On the one hand, the armies engaged in war 
againſt each other; and, on the other, they pillaged the 


cities, and divided or confiſcated the lands. 


CHAP. IV. 


Eonſequences from the Character of the Chriſtian Religion, and that of 
8 the Mahome an. | | tA 


F ROM the ch den of the Chriſtian and Mahometan re- 


ligions we ought, without any further examination, to em- 
brace the one, and reject the other: for it is much eaſier 


to prove that religion ought to humanize the manners of 
men, thaa that any particular religion is true. 
5 . It 


_ * Deſcription of Æthiopia by M. Ponce, a phyſician. Colledtion of aifye 
ing letters, 
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It is a misfortune to human nature, when religion i; 
given by a conqueror. The Mahometan religion, which 
ſpeaks only by the (word, acts ſtill upon men with that de. 
ſtructive ſpirit with which it was founded. - 

The hiſtory of Sabaco one of the paſtoral kings of 
Egypt, is very extraordinary. The tutelar god of The. 
bes appearing to him in = dream, ordered him to put to 
death all the prieſts of Egypt. He judged that the gods 
were diſpleaſed at his being on the throne, fince they or. 
dered him to commit an action contrary to their ordinary 


pleaſure; and therefore he retired into Ethiopia. 


* 


— D —_ —— 
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CHAP. v. 


That the Catholic Religion is moſt agreeable to a Monarchy, and the Pro 
| teſtant to à Republic, 


Wurnx a religion is introduced and fixed in 2 ſtate, it is 


commonly ſuch as is moſt ſuitable to the plan of govern- 


ment there eſtabliſhed : for thoſe who receive it, and thoſe 
who are the cauſe of its being received, have ſcarcely any 


other idea of policy than that of the ſtate in which they were 


born, k 
When the chriſtian religion, two centuries ago, became 
unhappily dividedinto Catholic and proteſtant, the people of 
the north embraced the Proteſtant, and thoſe of the ſouth 
adhered ſtill to the Catholic. | 

The reaſon is plain: the people of the north have, and 
will for ever have, aſpirit of liberty and independence, which 
the people of the ſouth have not; and therefore a religion 
which has no vifible head, is more agreeable to the indepen- 


deney of the climate than that which has one. 


In the countries themſelves, where the proteſtant religion 
becamę eſtabliſhed, the revolutions were made purſuant to 


the ſeveral plans of political government. Luther having 
great princes on his ſide, would never have been able to make 


them reliſh an ecclefiaſtic authority that had no exterior pre- 
eminence ; while Calvin, having to do with people who 
lived under republiean governments, or with obſcure citi- 
i Zens 

gee Diodorus, lib. 2. 
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zens and monarchies, might very well avoid eſtabliſhing dig- 
nities and pre-eminence. 

Each of theſe two religions was Melon to be the moſt 
perfect; the Calviniſt judging his moſt conformable to what 
Chriſt had ſaid, and the Lutherans : to what the apotiies had 
Ly yer 


” _ 


CHA P, VI. 
ke of Mr, Bayle's Paradaxes. 


* 
— 
* 


Ma. Bayle, after having abuſed all religions, endeavours 
to ſully Chriſtianity: he boldly aſſerts, that true Chriſtians 
cannot form a government of any duration. Why not? Ci- 
tizens of this ſort being infinitely enlightened with reſpect 
to the various duties of-life, and having the warmeſt zeal 
to fulfil them, mult be perfectly ſenſible of the rights of na- 


_ tural defence, The more they believe themſelves indebted 


to religion, the more they would think due to their country. 
The principles of Chriſtianity deeply engraved on the heart, 
would be infinitely more powerful than the falſe honour of 
monarchies, than the human virtues of republics, or the ſer- 
vile fear of deſpotic ftates, 

It is aſtoniſhing, that this great man ſhould not be able 
to diſtinguiſh between the orders for the eſtabliſhment of 
Chriſtianity; and Chriſtianity itſelf; and that he ſhould be 
liable to be charged with not Knowing the ſpirit of his own 
religion. When the legillator, inſtead of laws, has given 
counſels, this is becauſe he knew, that if theſe counſels were 
ordained as laws, they would be contrary to the ſpirit of 
the laws themſelves. 


_ — — 
CHAP. VII. 
Of the Laws of PerfeQion in Religion. 
Homax laws made to direct the will, ought to give pre- 


cepts, and not counſels; religion made to influence the heart, 


gught to give many couuſels, and few precepts. 
| N | When, 
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When, for inſtance, it gives rules not for what is good, 
but for what is better; not to direct to what is right, but 
to vyhat is perfect; it is expedient, that theſe ſhould be coun. 
ſels, and not laws: for perfection can have no relation to. 
the univerſality of men or things. Beſides, if theſe were 
laws, there would be a neceſſity for an infinite number of 

others to make people obſerve the firſt, Celibacy was ad. 
viſed by Chriſtianity : when they made it a law in reſpe& 
| to a certain order of men, it became neceſſary to make new 

| | ones every day, in order to oblige thoſe men to obſerve 
N 


mw 4 we w--n 


it. The legiſlator wearied himſelf, and he wearied ſociety, 
to make men execute by precept, what thoſe who love per. 
fection would have executed as counſel. 


f % 0 : + "4 at 
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CHAP. VIII. bs 
Of the ConneRtion between the Moral Laws and thoſe of Religion, 


In a country ſo unfortunate as to havea religion that God 
has not revealed, it is always neceſſary for it to be agreea- 
ble to morality ; becauſe even a falſe religionis the beſt ſe- 
curity we, can have of the probity of men. 

The principal points of religion of the inhabitants of Pe- 
gu f are, not to commit murder, not to ſteal, to avoid un- 
cleanneſs, not to give the leaſt uneaſineſs to their neighbour, 
but to do him, on the contrary, all the good in their power. 
With theſe rules they think they ſhould be ſaved in any re- 

ligion whatſoever. From hence it proceeds, that theſe peo. 
ple, though poor and proud, behave with er e and 
compathan to the 1 


— e 
CH AP. IX. 


ot the Eſſenes 


Tux Eſſenes f made a vow to obſerve juſtice to mankind, 
to do no ill to any perſon, upon whatſoever account; to 
Kaas keep 

1 Dupin' s l library of the ſixth eg wo = 1 v. 


+ Collection of voyages that contributed to the eſtabliſt men ef the. Eaſt 
India company, vol, 3. part 1. page 63. 4 Hiſt. of the Jews by Prideaux. 
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keep faith with all the world, to hate injuſtice, to com- 
— with modeſty, always to ſide with truth, and to * 
ſrom all unlawful gain. 5 


——— — 
CH AP. X. 
N Of the ges of Stoics, = 
Tur ſeverilſefts of philoſophy amongſt the ancients, ere 0 


ſpecies of religion. Never were any principles more worthy 
of human nature, and more proper to form the good man, 
than thoſe of the ſtoics: and if I could for a moment ceaſe 
to think that I am a Chriſtian, I ſhould not be able to hin- 
der myſelf from ranking the deſtruction of the ſect of Zeno 
among the misfortunes that have befallen the human race. 

It carried to exceſs only thoſe things in which there is 
true greatneſs, the contempt of. pleaſure and of pain. 

It was this ſect alone that made citizens; this alone that 
made great men; this alone great emperours. 

Laying afide for a moment revealed truths, let us ſearch 
through all nature, and we. ſhall not find a nobler object 
than the Antoninuſes : even Julian himſelf, Julian (a com- 


mendation thus wreſted from me, will not render me an ac- 


complice of his apoſtaſy), no, there bas not been a prince” 


fince his reign more worthy to govern mankind. 

While the Stoics looked upon riches, human grandeur, 
grief, diſquietudes, and pleaſure, as vanity ; they were en- 
tirely employed in labouring for the happinneſs of man- 
kind, and in exerciſing the duties of ſociety. It ſeems as 
if they xegarded that ſacred ſpirit, which they believed to 
dwell within them, as a kind of favourable providence 
watchful over the human race. 

Born for ſociety, they all believed that it was their deſ. 
tiay to labour for it; with ſo much the leſs fatigue, as 
their rewards were all within themſelves. Happy by 
their philoſophy alone, it ſeemed as if * the happineſs 
of others could increaſe theirs. 


C HAP. 
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"CHAP. XI. 


Of Contemplation. | 


Mey being made to preſerve, to nouriſh, to clothe,them- 
ſelves, and do all the actions of ſociety, religion "ought 
not giye them too contemplative 1 

IF ahometans become ſpeculative by habit; they 
pray five times a · day, and each time they are obliged to 
caſt behind them every thing which has any concern with 
this world; this forms, them for ſpeculation. Add to this 
that indifference for all things which is infpired by 1 the doc- 
trine of unalterable fate. 

If other caufes beſides theſe concur to diſengage thetr af. 
fections; for inſtance, if the ſeverity of the government, 
if the laws concerning the property of land, give them a 
precarious fpirit ; all is loſt. 


The religion of the Gaurs formerly rendered Perſia a 
flouriſhing Kindom; it corrected the bad effects of deſpotic 
power. The fame n is now 9 55 the Maho- 
metan religion. 


k , 2 Be. F 8 * ” = 
| | i " - * | 
; C H A E. XII. 


os ot Penance. | 


N 55 to be joined with is idea of bens not 
with that of idleneſs; with the idea of good, not with that 
of ſupereminent ; with the ides of 8 not with chat 
of avarice. 


. ch Ar. 
* This is the inconvenience of the doQrine of Foe and Laokium. 


. 
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* CHAP. XIII. 
Of inexpiable Crimes. 


Ir appears from a paſſage of the books of the pontiffs, 
quoted by Cicero *, that they had amongſt the + Romans 
inexplable crimes ; and it is on this, that Zozimus founds 
the narration ſo proper to blacken the motives of Conſtan - 
tine's converhon ; and Julian, that bitter raillery on this 
converſion in his Cæſars. 

The Paga n religion indeed, which prohibited only ſome 
of the groſſer crimes, and which ſtopped the hand, but med - 
dled not with the heart, might have crimes that were in- 
expiable : but a religion which bridles all the paſſions ; 
which is not more jealous of actions than of thoughts and 
defires ; which holds us not by a few chains, but by an in- 
finite number of threads ; which, leaving human juſtice 
aſide, eſtabliſhes another kind of juſtice ; which 1s ſo order- 
ed, as to lead us continually from repentance to love, and 
from love to repentance; which puts between the judge and 
the criminal a great mediator, between the juſt and the 
mediator a great judge; a religion like this ought not to 
have ine xpiable crimes. But, while it gives fear and hope to 

all, it makes us ſufficiently ſenſible, that though there is no 
crime in its own nature inexpiahle, yet a whole criminal life 
may be ſo; that it is extremely dangerous to affront mercy, 
by new crimes and new explations ; that an uneaſineſs on 
account of ancient debts, from which. we are never entirely 
free, ought to make us afraid of contracting new ones, of 
filling up the meaſutre, and going even to that pan where 
paternal goodneſs ends. 

' CHA P. 


Lib 2. of laws. 


+ Sacrum commiſſum, quod neque expiari poterit ſg commiſſum eſt ; 
quod expiari poterit, public N expianto. : 
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9 C HAP. XIV. * 


* 


1 what Manner Regen has an Influence on Civil Laws 


As both region and the civil laws ought to have a pecu · 


liar tendene to render men good citizens, it is evident that 
when one of theſe deviates from this end, the tendency of 
the other ought to be ſtrengthened. - The leſs ſeverity 
there is in eben, the orf there ought to * in the ci- 
wil laws, 

Thus the reigning” religion ef Japan ben few doc. 
trines, and propoſing neither future rewards nor puniſh. 
ments, the laws; to ſupply theſe defects, have been made 
with the ſpirit of ſeverity, and * are executed with an ex. 
traordinary punctuality. 6 

When the doctrine of neceſſity is eſtabliſhed by religion, 
the penalties of the laws ought to be more ſevere, and the 
magiſtrate more vigilant; to the end that men, who would 
otherwiſe become abandoned, might be determined by 
theſe motives: but it is quite otherwiſe, where Teligion 
has eſtabliſhed the doctrine of liberty. 

From the inactivity of ſoul ſprings the Matiomietan doc- 
trine of predeſtination, and from this doctrine of predeſti- 
nation ſprings the inactivity of ſoul. This, they ſay, is in 
the deerees of God; they muſt therefore indulge their re- 


poſe. In à caſe like chis, che magiſtrate ought to awaken 
by the laws, thoſe ho are lulled aſleep by religion. 


When religion 'condemns things which the civil laws 


2 ought to permit, there is danger leſt the civil laws, on the 


other hand, ſhould permit what region ought to edndemn. 


Either of theſe is a conſtant proof of a want of true ideas 


of that harmony 8 . ich , ought to ſubfiſt 


between both. 


Thus the Tartars * ae Tanfeit: Klin, amon oft whom 


; at was a fin, and even a capital crime, to put a knife in the 


N to lean againſt a * to ſtrike a horſe with his 
bridle, 


@ RE OS EI PT ohn Du AS {; 1 Tatary, by 
Pope Innocent IV. in the mk Ly F 7 
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pridle, to break one bone with another; did not believe it 
to be any fin to break their word, to ſeize upon another 
man's goods, do an injury to a perſon, or to commit mur- 
der. In a word, laws which render that neceſſary which 
is only indifferent, have this inconveniency, that they make 
thoſe things indifferent, which are abſolutely neceſſary. 

The people of Formoſa + believe, that there is a kind. 
of hell; but it is to puniſh thoſe who at certam ſeaſons 
have not gone naked; who have dreſſed in calico, and not 
in filk ; who have prefumed to look for oyſters; or who 
have undertaken any buſineſs without conſulting the ſong 
of birds : while — and debauchery are not re- 
garded as crimes. They believe, even that the debauches 
of their children are agreeable to their gods. 

When religion abſolves the mind by a thing merely ac« 
cidental, it loſes its greateſt influence on mankind. The 

ple of India believe, that the waters of the Ganges have 
a ſanctifying virtue *. Thoſe who die on its banks are im- 
agined to be exempted from the torments of the other life, 
and to be entitled to dwell in a region full of delights; and 
for this reaſon the aſhes of the dead are ſent from the moſt 
diſtant places to be thrawn into this river. Little then does 
it fignify whether they have lived virtuouſly or not, ſo 
they be but thrown into the Ganges. 

The idea of a place of rewards has a neceſſary connection 
with the idea of the abodes of miſery; and when they hope 
for the firſt without fearing: the latter, the civil laws have 
no longer any influence. Men who believe that they are 
{ure of the rewards of the other life, are above the pow- 
er of the legiſlator ; they look upon death with too much 
contempt : how ſhall the man be reſtrained by laws, who 
believes that the greateſt pain the n can ran will 


end in a moment to din his happineſs? 


+ Gillies of voyages that contributed do the eftabliſywent afede Bit 
India company, vol. 5. page 192. | e 
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CHAP. XV. E 


* . 
How falſe Religions are ſometimes corrected by the Civil Laws. 


Sturricrrr, ſuperſtition, or a reſpect for anti uity, have 
ſometimes eſtabliſhed myſteries or ceremonies ſhocking to 
modeſty : of this the world has furniſhed numerous ex- 
amples. Ariſtotle * ſays, that in this caſe the law per- 
mits the fathers of families to repair to the temple to ce. 
lebrate theſe myſteries for their wives and children. How 
admirable the civil law, which in ſpite of religion pre- 
ſerves the manners-untainted!-- + 

Auguſtus + excluded the youth of either ſex from aſ- 
fiſting at any nocturnal ceremony, unleſs accompanied by 
2 more aged relation ; and when he revived the Luperca- 


lia, he would not allow the young men to run naked. 


_. XVI. 


How the Laws of Religion correct the inconveniences of a rale Con- 
| \ Kitution, 


Ox the other hand, religion may ſupport a ſtate, when the 
laws themſelves are incapable of doing it. 

Thus when a kingdom. is frequently agitated by eivil 
wars, religion may do much by obliging one part of the 
ao to remain always quiet. Among the Greeks, the 

cans, as prieſts of A 2 enjoyed a perpetual peace. 

1 6k t the city of Meaco enjoys a conſtant peace, as 
bei Aa holy city : religion ſupports this regulation, and 
1 empire which ſeems to be alone upon earth, and which 
neither by Hh nor will have any dependence on foreigners, - 
has always in its own ** a trade which war cannot , 
ruin. * | : 

n 


= Polit. lib. 7. cap. 17. 
! Suetonius, in Auguſto, ca 


i Collection of voyages m 0 2 eſtabliſh an India 5 £5 vol. 4. pag. 
27. 
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In kingdoms where wars are not entered upon by a 
general conſent, and where the laws have not pointed out 
any means either of terminating or preventing them, re- 
ligion eſtabliſhes times of peace, or ceſſation of hoſtilities, 
that the people may be able to ſow their corn, and perform 
thoſe other labours which are abſolutely neceſſary for the 
ſubſiſtence of the ſtate. 

Every year all hoſtility ceaſes between the * ics 
tribes for four months ; the leaſt diſturbance would then 
be an impiety. In former times, when every lord in 
France declared war or peace, religion granted a trucs, 
which was to take place at certain ſeaſons. 


— — — — — 
CHAP. XVII. 


The ſame Subjed continued. 


— 


Wu a ftate has many cauſes. for hatred, religion ought 
to produce many ways of reconciliation. The Arabs, 2 
people addicted to robbery, are frequently guilty of doing 
injury and injuſtice. Mahomet + enacted this law: If 
« any one forgives the blood of his brother, he may pur. 
« ſue the malefactor for damages and intereſt : but he 
«* who ſhall injure the wicked, after having received ſatis- 
faction, ſhall, in the day of judgment, uffer the moſt 
„ grievous torments.” 

The Germans inherited the hatred and enmity of their 
dear relations: but theſe were not eternal. Hom̃icide was 
expiated by giving a certain number of cattle, and all the 
family received ſatis faction: A thing extremely uſeful, 
fays Tacitus f, becauſe enmities are moſt dangerous a- 
mongſt a free people. I believe indeed, thattheir miniſters 
of religion who were held by them in ſo much credit, were 
concerned in theſe reconciliations. 

Amongſt the inhabitants of Malacca, { where no form of 
reconciliation is eſtabliſhed, he who has committed murder, 

I 2 certain 


* See Prideaux's life of Mahomet, page 64. 

+ Koran, book 1. chap. of the cow. 

On renouncing the law of retaliation. 

De Morib. Germanorum. 

Collection of voyages that contributed to the eſtabliſhment of the Eaſt 
India company, vol. 7. page 393. See alſo memoirs of the C. de Fourbin, 
and what he fays of t':c people of Macaſſar. 
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| certain of being aſſaſſinated by the relations or friends of 
g the deceaſed, abandons himſelf to fury, and wounds or 
kills all he meets, 


* 
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CHAP. XVIII. 


How the Laws of Religion have the Effect of Civil Laws. 


Tux firſt Greeks were ſmall nations, frequently diſperſed, 
pirates at Sea, unjuſt at land, without government and 
without laws. The mighty actions of Hercules and The- 
ſeus let us ſee the ſtate of that riſing people. What could 
religion do more than it did to inſpire them with horrour 
againſt murder? It declared that the man who had been * 
murdered was enraged againſt the aflaſſin, that he would 
poſleſs his mind with terrour and trouble, and oblige him 
to yield to him the places he had frequented when alive, 


him +, without being defiled : the murderer was to be ex- 
pelled the city, and an expiation made for the crime 1. 


4 4 o 
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CHA P. XIX. 


That it is not ſo much the Truth or Falſity of a DoQrine which renders it 
uſeful or pernicious to Men in Civil Government, as the Uſe or Abuſe 
Which is made of it. 


Tax moſt true and holy doctrines may be attended with 
the very worſt conſequences, when they are not connected 
with the principles of ſociety; and, on the contrary, doc- 
trines the moſt falſe may be attended with excellent con- 
ſequences, when contrived ſo as to be connected with theſe 
principles. e NEIL 

The religion of Confucius || diſowns the immortality of 


. two 


4. Plato, of laws, lib. 9. + Tragedy of OEdipus Coloneus. 

1 Plato, of laws, lib. 9. | 

4 Chineſe philoſopher reaſons thus againſt the doQrine of Foe. It 
is faid in a bock of that ſ:, that the body is our dwelling place, and 

* the foul the immortal gueſt which lodges there: but if the bodies of our 
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They could not touch the criminal, nor converſe with 


the foul; and the ſect of Zeno did not believe it. Theſe 
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two ſects have drawn from their bad principles, conſequen- 
ces, not juſt indeed, but admirable as to their influence on 
ſociety. Thoſe of the religion of Tao, and of Foe, believe 
the immortality of the ſoul ; but from this ſacred doctrine 
they draw the moſt frightful conſequences. g 

The doctrine of the immortality of the ſoul falſely un- 
derſtood, has, almoſt throughout the whole world, and in 
every age, engaged women, ſlaves, ſubjects, friends, to 
murder theraſelves, that they might go and ſerve in the 
other world the object of their reſpect or love in this. 
Thus it was in the Weſt Indies; thus it was amongſt the 
Danes; thus it is at preſent in Japan , in Macaſſar f, 
and many other places. (58 

Theſe cuſtoms do not ſo direQly proceed from the doc 
trine of the immortality of the ſoul, as from that of the re- 
ſurrection of the body, from whence they have drawn this 
conſequence, that after death the ſame individual will have 
the ſame wants, the ſame ſentiments, the ſame paſſions. 
In this point of view the doctrine of the immortality of the 
ſoul has a prodigious effect on mankind ; becauſe the idea 
of only a fimple change of habitation is more within the 
reach of the human underſtanding, and more adapted to 
flatter the heart, than the idea of a new modification. 

It is not enough for religion to eſtabliſh, a doctrine, it 
muſt alſo dire& its influence. This the Chriſtian religion 
performs in the moſt admirable manner, particularly with 
regard to the doctrines of which we have been ſpeaking. 
It makes us hope for a ſtate wliich is the object of our be- 
belief; not for a ſtate which we hav? already experienced, 
or known: thus every article, even the reſurrection of the 
body, leads us to ſpiritual ideas. 5 1 | 

Al TS _. CHAP. 

« relations are only a iodging, it is natural to regard them with the fame 
* conterapt we ſhould feel for a ſtructure of earth and dirt. Is not this en- 
deavouring to tear from the heart the virtue of love to one's own parents ? 
* This leads us even to neglect the care of the body, and to refuſe: it the 
« compaſſion and affeQion ſo neceſſary for its preſervation : Hence the diſ- 
* ciples of Foe kill themſelves by thouſands.” © Work of an ancient Chin:/e 
philoſopher in the colleftion of Du Halde, vol. 3. page 52. 


* See Tho. Bartholin's Ant. of the Danes. 
+ An account of Japan, in the collection of voyages that contributed te 


to eſtabliſh an Eaſt-India company, . 
t Fourbin's memoirs. 
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CHAP. XX. 
The ſame Subject continued. W 


Tax ſacred books of the ancient Perſians ſay, © If you 
% would be holy, inſtruct your children, becauſe all the 

« good actions which they perform, will be imputed to 
% vou. They adviſe them to marry betimes, becauſe 
children at the day of judgment will be as a bridge, over 
which thoſe who have none cannot paſs. Theſe doctrines 
were falſe, but extremely uſeful. | 


— n Üé— 2 
C HAP. XXI. 


bot che Metempſychoſis. - 


Tax accihe of the immortality of the ſoul is divided in- 
to three branches, that of pure immortality, that of a ſimple 
change of habitation, and that of a metempſychoſis : that 
is the ſyſtem of the Chriſtians, that of the Scythians, and 
that of the Indians. We have juſt been ſpeaking of the 


two firſt ; and I ſhall ſay of the laſt, that, as it has been well 


or ill explained, it has had good or bad effects. As it in- 

ſpires men with a certain horrour againſt bloodſhed, very 

few murders are committed in the Indies ; and though they 

my puniſh with death, 9 they enjoy a perfect tran- 
Bs 

On the, other hand, v women burn themſelves at the death 

of their ag it 1s * the innocent who ſuffer a 


en Hk. 


| violent death, 


* Mi, Hyde, 
+ ua 85 > 2 
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CHAP. XXII. 


That it is Dangerous for Religion to inſpire an Averſion for Things in 
| themſelves indifferent. 


A x19 of honour eſtabliſhed in the Indies by the preju- 
dices of religion, has made the ſeveral tribes conceive an 
averſion againſt each other. This honour is founded en- 
tirely on religion; theſe family diſtinctions form no civil 
diſt inctions; there are Indians who would think themſelves 
diſhonoured by eating with their king. | 
Theſe ſorts of diſtinctions are connected with a certain a- 
verſion for other men, very different from thoſe ſentiments 
which ought to proceed from difference of rank ; which a- 
mongſt us comprehend a love for inferiours. 

The laws of religion ſhould never inſpire an averſion to 
any thing but vice, and above all they ſhould never eſtrange 
man from a love and tenderneſs for his own ſpecies. _ 

The Mahometan and Indian religions have in their bo- 
ſom an infinite number of people: the Indians hate the 
Mahometans, becauſe they eat cows : the Mahometans de- 
teſt the Indians, becauſe they eat hogs. 


$1 4 


— 
„RAUM. 


Of Feſtivals.” 


Warx religion appoints a ceſſation from labour, it ought 
to have a greater regard to the neceſſities of mankind, than 
to the grandenr of the being it deſigns to honour, 

Athens * was ſubje& to great inconveniences from the 
exceſſive number of its feſtivals. Theſe powerful people, 
to whoſe decifion all the cities of Greece came to ſubmit - 
their quarrels, could not have time to diſpatch ſuch a mul- 
tiplicity of affairs. 

When Conſtantine ordained that the people ſhould reft 
on the Sabbath, he made this decree for the cities , and 

I 4 not 


* Xenophon on the republic of Athens. 1 
+ Leg. 3. code de ſcriis. This law was doubtleſs made only for the Pa-. 


gans. 


* 
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not for che inhabitants of the open country; he was ſen. 


ſible that labour in the cities was uſeful, but in the fields 
neceſſary. 

For the ſame reaſon, in a country ſupported by com. 
merce, the number of feſtivals ought to be relative to this 
very commerce. Proteſtant and Catholic countries are fi. 
tuated “ in ſuch a manner, that there is more need of la- 
bour in the former than in the latter: the ſuppreſſion of 
feſtivals is therefore more ſuitable to Proteſtant than to Ca- 
tholic countries. 

Dampierre + obſerves, that the a of different 
nations vary greatly according to the climate. As hot 
climates produce a. quantity of delicate fruits, the barba- 
rians eaſily find neceſſaries, and therefore ſpend much time 
in diverſions. The Indians of colder countries have not lo 
much leiſure, being obliged to filh and hunt continually ; 
Hence they have-leſs mufic, dancing, and feſtivals. It k 
new religion ſhould be eſtabliſhed amongſt theſe people, it 
sought to have regard to this in the inſtitution of al. 


— —ͤ— ——ů— 
CHAP. XXIV. 


Of the Local Laws of Religion. 


Turk are many local laws in various religions ; and 


when Montezuma with ſo much obſtinacy infiſted that the 


religion of the Spaniards was good for their country, and 


his for Mexico, he did not aſſert an abſurdity ; becauſe, in 
fact, legiſlators could never help having a regard to what 
nature had eſtabliſhed before them. 

The opinion of the metempſychoſis is adapted to the 


climate of the Indies. An excethve heat burns up all the 
t country; they can breed but very few cattle ; they are 


always in danger of wanting them for tillage ; their black 


Eule multiply but indifferently ||; and they are ſubjett to 


many 
® The Catholics lie more nin the ſouth, and the Proteſtants towards 


the north. + Dampierre's voyages, vol. 3. 


See Bernier's travels, vol 2. page 137. 
|* Edifying letters, collect. xii. p. 95. 
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many diſtempers: A law of religion which preſerves them, 
is therefore moſt ſuitable to the policy of the country. 

While the meadows are ſcorched up, rice and pulſe, by 
the aſliſtance of water, are brought to perfection: A law 
of religion which permits only this Kind of nouriſhment, 
muſt therefore be ene uſeful to men in theſe cli. 
mates. 

The fleſh * of cattle in that country 1s ;nfpid, but the 
milk and butter which they - receive from them ſerves 
for a part of their ſubſiſtence : Therefore the law which 
prohibits the eating and killing of cows, is in the Indies not 
unreaſonable. 

Athens contained a prodigious ovleituds of people, but 
its territory was barren. It was therefore a religious 
maxim with this people, that thoſe who offcred ſome ſmall 
preſents to the gods +, honoured them more __ thoſe hay s' 
ſacrificed an ox. 


— — A what 
CHAP. XXV. 


The inconyenieney of Tranſplanring » Religion from one ne- 
nather, 


Ir follows from hence, that there are frequently many in- 
conveniences attending the tranſplanting a religion from 
one country to another. 
The hog, ſays Mr. Boulainvillers g, muſt” be very 
« ſcarce in Arabia, where there are almoſt no woods, and 
« hardly any thing fit for the nouriſhment” of theſe ani- 
mals: Befides, the ſaltneſs of the water and food rendexs 
the people moſt ſuſceptible of cutaneous diſorders.” 
This local law could not be good in other || countries, 
where the hog is almoſt an univerſal, and in fome' fort; 2 
a neceſſary nouriſhment. 
1 T'fhall here make a reflection. Sanftorius has obſerved 
that pork tranfpires but little , and that this kind of meat 
7 hinders the tranſpiration of other food ; he has 
und that this diminution amounts to a third T. ' Beſides, 
it 


® Bernier's travels, as 2. p. 185. 

1 Euripides in Athenzus, id. > 

Life of Mahomet. At in China. 

$ Medicina Statica, 5 iii. aphor, 23. J wid. 
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it is known, that the want of tranſpiration forms or in. 
creaſes the diſorders of the ſkin. The feeding on pork 
ought therefore to be prohibited, in climates where the 
people are ſubject to theſe diſorders, as in Paleſtine, Arabiz, 
Egypt, and Lybia. 


2 — — 
CHAP. XXVI. 


The ſame Subject continued. 


Sin John Chardin * ſays, that there is not a navigable 
river in Perſia, except the Kur, which 1s at the extremity 
of the empire. The ancieyt law of the Gaurs, which pro. 
hibited failing on rivers, was not therefore attended with 
any inconvenience in this country, though it would have 
ruined the trade of another. 

Frequent bachings are extremely uſeful in hot climates, 
On this account they are ordained in the Mahometan law, 
and in the Indian religion, In the Indies it is a moſt me. 
ritorious act to pray to + God in the running ſtream : but 
how could theſe things be performed in other climates ? 

When a religion adapted to the climate of one country 
claſhes too much with the climate of another, it cannot be 
there eſtabliſhed ; and whenever it has been introduced, it 
has been afterwards diſcarded. It ſeems to all human ap- 
pearance, as if the climate had preſcribed. the bounds of 
the Chriſtian and Mahometan religions, E 
It follows from hence, that it is almoſt always proper 
for a religion to have particular doctrines, and a general 
worſhip. In laws concerning the practice of religious 
worſhip, there oughit to be but few particulars ; For in- 
ſtance, they ſhould command mortiſication in general, and 
not a certain kind of mortification ; Chriſtianity is full of 
good ſenſe: Abſtinence is of divine inſtitution ; but a par- 
ticular kind of abſtinence 1s ordained by human authority, 
and therefore may be changed. ; 

he BOOK 


| Travels into Perſia, vel. 2. Bernier's travels, vol. 2. 
. 5 : | 
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@f LAWS AS RELATIVE TO THE ESTABLISHMENT OF RE. 
LIGION AND ITS EXTERNAL FOLIITX. 


CHAP. a 


Of religious Sentiments. 


Tar pious man and the atheiſt always talk of religion ; the 
one ſpeaks of what he loves, and the other of what he 
fears. : 


— i —_— — — 
4 - 


CHAP. II. 


Of the Motives of Attachment to different . 


Tax different reli gions of the world do not give to thoſe 
who profeſs them equal motives of atrachment ; this de- 
pends greatly on the manner in which they agree with the 
turn of thought and perceptions of mankind. 

We are extremely addicted to.idolatry, and yet have ne 
great inclination for the religion of 1dolaters: We are not 
very fond of ſpiritual ideas, and yet are moſt attached to 

thoſe religions which teach us to adore a ſpiritual being. 
This proceeds from the ſatisfaction we find in ourſelves at 
having been ſo intelligent as, to chuſe a religion, which 
raiſes the Deity from that baſeneſs in which he had been 
placed by others. We look upon idolatry as the religion 
of an ignorant people; and the religion which has a ſpiri- 
tual being for its object, as that of the moſt enlightened 


Nations. 
2 25 When 
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When with a dodrine that gives us the idea of a ſpiri. 
tual ſupreme being, we can {till join thoſe of a ſenſible na. 
ture, and admit them into our worſhip, we contract a great. 
er attachment to religion ; becauſe thoſe motives which we 
have juſt mentioned, are added to our natural inclination 
for the objects of ſenſe, Thus the Catholics, who have 
more of this kind of worlky than the Proteſtants, are 
more attached to their “ religion, than the Proteſtants are 
to theirs. 

When the + people of Epheſus were 1nformed that the 
fathers of the council had declared they might call the 
Virgin Mary the mother of God, they were tranſported 
with joy, they kiſſed the hands of the biſhops, they em- 


braced their Enees, and the whole city reſounded with ac. 


clamations. 

When an intellectual religion ſuperadds the idea of a 
choice made by the Deity, and a preference of thoſe who 
profeſs it to thoſe who do not, this greatly attaches us to 
religion. The Mahometans would not be ſuch good Muſ. 
ſulmans, if on the one hand there were not idolatrous na- 
tions who make them imagine themſelves the champions 
of the unity of God ; and on the other hand Chriſtians, to 
make them believe that they are the objects of his Preſer. 
ence. 

A religion deres with many t ceremonies, attach- 
155 us to it more ſtrongly than that which has a fewer num- 
ber. 

We have an extreme propenſity to things in which we 
are continually employed: Witneſs the obſtinate prejudices 
of the || Mahometans and the Jews ; and the readineſs with 
which barbarous and ſavage nations change their religion, 
who, as they are employed entirely in hunting, or your, 
have but few religious ceremonies. 

Men are extremely inclined to the paſſions of hope * 
fear; a religion, therefore, chat had neither a heaven nor a 

| hell 


They are more zealous for its propagation 0 St. Cyril's letter. 

} This does not contradict what I have ſaid in the laſt chapter of the 
preceding book: I here ſpeak of the motives cf attachment to religion, and 
there of the means of rendering it more general. 

This has been remarked over all the world. See as tu the Turks, the 
miſſions of the Levant ; the tollect ion of voyages that contributed to the 
eſtabliſhment of an Eaſt-India company, vol. 3. p. 401. on the Moors of 
Batavia; and Father Labat on che Mahometan negrecs, &c, 
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hell, could hardly pleaſe them. This is proved by the 
exſe with which foreign religions have been eſtabliſhed in 
Japan, and the zeal and fondneſs with which they were re- 
ceived *. | 

In order to raiſe an attachment to religion, it is neceſſa- 
ry that it ſhould inculcate pure morals. Men who are 
knaves by retail, are extremely honeſt in the groſs ; they 
love morality. And were I not treating of ſo grave a ſub- 
ject, I ſhould ſay that this appears remarkably evident in 
our theatres; we are ſure of pleaſing the people by ſenti- 
ments avowed by morality ; we are ſure of ſhocking them 
by thoſe it diſapproves. | | 

When external worſhip is attended with great magnifi- 
cence, it flatters our minds, and ſtrongly attaches us to re- 
ligion. The riches of temples, and thoſe of the clergy 
greatly affect us. Thus even the miſery of the people, is 
a motive that renders them, fond of a religion, which has 
ſerved as a pretext to thoſe who were the cauſe of their 
miſery. 5 


— — = 


CHAP. III. 
Of Temples, 


Arnosr all civilized nations dwell in houſes ; from hence 
naturally aroſe the idea of building a houſe for God, in 
which they might adore and ſeek him amidſt all their 
hopes and fears. | | 

In fact, nothing is more comfortable to mankind, than 
a place in which they may find the Deity peculiarly pre- 
ſent, and where they may affemble together to confeſs their 
weaknefs and tell their griefs. | aj 

But this natural idea never occurred to any but ſuch as 
cultivated the land; thoſe who had no houſes for them- 
ſelves, were never known to build temples. 

This was the cauſe that made Jenghiz-Khan diſcover 
fuch a prodigious contempt for moſques f. This prince | 

| | | examin- 

The Chriſtian and Indian religions; theſe have a hell and a paradiſe, 
which the religion of Sintos has nut. i 


+ Entering the moſque of Bochara, he took the Koran, and threw it un- 
der his horſe's ſeet. Hi. of the Tartars, p. 173. þ Ibid. p. 342. 
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examined the Mahometans ; he approved of all their doc. 
trines, except that of the neceſſity of going to Mecca : He 
could not comprehend why God might nor every where he 

adored. As the Tartars did not dwell in houſes, they 
could have no idea of temples. 

Thoſe people who have no temples, have bur 2 ſmall at. 
tachment to their own religion. This 1s the reaſon why 
the Tartars have in all times given ſo great a toleration *; 
why the barbarous nations who conquered the Roman em. 
pire, did not heſitate a moment to embrace Chriſtianity; 
why the ſavages of America have ſo little fondneſs for 
their own religion; why, ſince our miſſionaries have built 
churches in Paraguay, the natives of that country are be. 
come ſo zealous for ours. 

As the Deity 1s the refage of the unhappy, and none 
are more unhappy than criminals, men have been natural. 
ly led to think temples an aſylum for thoſe wretches. This 
idea appeared ſtill more natural to the Greeks, where 
murderers, chaſed from their city and the preſence of men, 
ſeemed to have no houſes but the temples, nor other pro- 
tectors but the gods. 

At firſt theſe were ouly defigncd for eben homi- 
cides; but when the people made them a ſanctuary for 
great criminals, they fell into a groſs contradiction. If 
they had offended men, they had much pears reaſon to 
believe they had offended the gods. 

Theſe aſylums multiplied in Greece. The PROATIA 
ſays Tacitus +, were filled with inſolvent debtors, and 
wicked ſlaves; the magiſtrate found it difficult to exerciſe 
his office; the people protected the crimes of men as the 
ceremonies of the gods; at length the ſenate was obliged 
to retrench a great number of them. | 

The laws of Moſes were perfectly wile. The man who 
involuntarily killed another, was innocent; but he was o- 
bliged to be taken away from before the eyes of the rela- 
tions of the deceaſed: Moſes therefore appointed an aſy- 
lum þ for ſuch unfortunate people. Great criminals de- 
ſerved not a place of was 4 and they! had none || ; the 

Jews 

* This diſpoſition of mind has been communicated to the Japaneſe, who. 


as is eaſily proved, derive their original from the Tartars, 
+ Annal. liv. 2. t Numb. xxxv. bid. 
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Jews had only a portable tabernacle, which continually 

changed its place: This excluded the idea of a ſanctuary. 

It is true that they had afterwards a temple ; but the crimi- 

nals who would reſort thither from all parts, might diſturb 

the divine ſervice. If perſons who had committed man- 

laughter, had been driven out of the country, as was cuſ- 

tomary among the Greeks, they had reaſon to fear that 
they would worſhip ſtrange gods. All theſe conſiderations 

made them eſtabliſh cities of refuge, where they might ſtay 

till the death of the high-prieſt, 


— — 


CHAP. IV. 


Of the Miniſters of Religion. 
Tur firſt men, ſays Porphry, ſacrificed only vegetables. 
In a worſhip ſo ſimple, every one might be prieſt in his 
own family. 

The natural defire of pleaſing the Deity multiplied ce- 
remonies. From hence it followed, that men employed in 
agriculture became incapable of obſerving them all, aud of 
filling up the number, 

Particular places were conſecrated to the Gods ; it then 
became neceſlary that they ſhould have miniſters to take care 
of them; in the ſame manner as every citizen took care of 
his houſe and domeſtic affairs. Hence, the people who 
have no prieſts, are commonly barbarians: Such were 
mary the Pedalians , and ſuch are ſtill the Wolguſ- 

71. | 

Men conſecrated to the Deity ought to be honoured, 
eſpecially amongſt people who have formed an idea of a 
perſonal: purity neceflary to approach the places moſt 
agreeable to the gods, and for the performance of particu. 
lar ceremonies. » | r 

The worſhip of the gods requiring a continual applica- 
tion, moſt nations were led to conſider the clergy as a ſe- 
parate body. Thus, amongſt the Egyptians, the Jews, 
and the Perſians t, they conſecrated to the Deity certain 
families 


* Liſlus Giraldus, p. 726. | N. 
f A people of Siberia. See the account given by Mr. Everard Vſbrant- 


Ides, in the collection of travels to the North, vol. 8. 
See Mr. Hyde. 


144 THE SPIRIT Book XXV. 
families who performed and perpetuated the ſervice. 
There have even been religions, which have not only e. 
ſtranged eccleſiaſtics from buſineſs, but have alſo taken a. 
way the embarraſſments of a family; and this is the prac- 
tice of the principal branch of Chtiſtianity. | 
I ſhall net here treat of the conſequences of the law of 
celibacy : It is evident, that jt may become hurtful, in pro- 
portion as the body of, the clergy may be too numerous; 
and, in conſequence o this, that of the laity too ſmall. 
By the nature of the human underſtanding, we love in 
2 every thing which, carries the ideas of difficulty; 
as in point of morality we have a ſpeculative fondneſs for 
every thing which bears the character of ſeverity. Celi- 
bacy has been moſt agreeable to. thoſe nations to whom it 
ſeemed leaſt adapted, and with whom it might be attended 
with the moſt fatal conſequences. . In the ſouthern coun- 


tries of Europe, where, — the nature of the climate, the lay 


of celibacy 1s more difficult to obſerve, it has been retain- 
ed; in thoſe of the north, where the paſſions are leſs lively, 
it has been baniſhed. , Further, in countries where there 
are but "_ 1 it has been admitted; in thoſe 
that are vaſt lous, it has been rejected. It is obvi- 
ous, that t ions relate only to the too great ex- 
tenſion of eelibacy, and not to e itſelf. 


C H A P. V. 2 . * 
Of the Bounds which the Laws poli to preſcribe We Riches of the 
ergy: 


As particular faroilies may be extinct, their wealth cannot 


be a perpetual inheritance. . The clergy i is a family which 
cannot be extinct; wealth is thereſore fixed to bd tor ever, 
and cannot go out of it. ; 

Particular families may increaſe; it is" neceſſary then 
that their wealth ſhould alſo increaſe. The clergy is a fa- 
mily which ought not to increaſe ; > their Ween .onght then 
to be limited. 

Me have retained the regulations of the Levitical laws 
as to the poſſeſſions of the clergy, except thoſe relating to 
the 
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the bounds of theſe poſſeſſions: Indeed, amongſt us we 
muſt ever be ignorant of the bounds, beyond which any re- 
ligious community can no longer be permitted to acquire. - 

Theſe endleſs acquiſitions appear to the people ſo un- 
reaſonable, that he who ſhould ſpeak in their defence, 
would be regarded as an idiot. 

The civil laws find ſometimes many difficulties in al- 
tering eſtabliſhed abuſes; becauſe they ate connected with 
things worthy of reſpect: In this caſe an indirect proceed- 
ing would be a greater proof of the wiſdom of the legiſſa- 
tor, than another which ftruck directly at the thing itſelf. 
Inſtead of prohibiting the acquiſitions of the clergy, we 
ſhould ſeek to give them a diſtaſte for them; to leave them 
the right, and to take away the fact. . ; 

In ſome countries of Europe, a reſpect for the privileges 
of the nobility has eſtabliſhed in their favour a right of in- 
demnity over immoveable goods acquired in mortmain. The 
intereſt of the prince has in the ſame caſe made him exact 
a right of amortization. . In Caſtille, where there is no 
ſuch right, the clergy have ſeized upon every thing. In 
Arragon, where there is' ſome right of amortization, they 
have obtained leſs : In France, where this right and that 
of indemnity are eſtabliſhed, they have acquired leſs ſtill ; 
and it may be ſaid, that the proſperity of this Kingdom is 
in a great meaſure owing to the exerciſe of theſe two 

rights. If poſſible then, increaſe theſe rights, and put a 
ſtop to the mortmain. - 

Render the ancient and neceſſary patrimony of the cler- 
gy ſacred and inviolable: let it be fixed and eternal like 
that body itſelf : 5 let new inheritances be out of their 
power. 

Permit them to wok the rule, ' when the eu] is become | 
an abuſe ; ſuffer the abuſe, when it enters into the rule. 

They ſtill remember at Rome a certain memorial ſent 
thither on ſome _— with the clergy, in which was this 
maxim : * The clerg ht to contribute to the expences 
of the ſtate; let the he Old Teſtament fay what it will.” 


They concluded from: this . that the author of this 
memorial was better verſed in the language of the tax- 
gatherers, than in that of 25. 
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CHAP. VI. 
Of Monaſteries, 


T ax leaft degree of common Tenſe will let us fee that be. 
dies deſigned for a perpetual continuance ſhould not be al. 
lowed to ſell their funds for life, nor to borrow for life; 
unleſs we want them to be heirs to all thoſe who have no 
relations, and to thoſe who do not chuſe to have any, 
Theſe men play againſt the gee, but they hold the bank 
themſelves. 


/ 


— ——— — 


8 CHAP. VII. 


Of the Luxury of Superſtition. 

« Thos are guilty of impiety towards the gods,” ſays 
Plato *, 4 who deny their exiſtence ; or who, while they 
x believe it, maintain that they do not interfere with what 
66 is done here below; or, in fine, who think that they 

can eaſily. appeaſe them by ſacrifices : Three opinions 
«© equally pernicious.” Plato has here ſaid all that the 
cleareſt light of nature has ever been able to ſay, in point 

of religion. 

The magnificence of external worſhip has 5 principal 
connection with the conſtitution of the ſtate, ood re- 
publics, they have curbed not only the luxury opt vanity, 
but even that of ſuperſtition. They have introduced fru- 
gal laws into religion. Of this number are many of the 
laws of Solon, many of thoſe of Plato on funerals adopted 
by Cicero; and in fine, ſome of the laws of Numa f on 
ſacriſices. 
| Kirds, ſays Cicero, and paintings begun fr finiſhed i in 

a day, are gifts the moſt divine. We affer common things, 
ſays a . we * en N * in LON ,power 
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The deſire of man to pay his worſhip to the Deity, is 
very different from the magnificence of this worſhip. Let 
us not offer our treaſures to him, if we are not proud of 
ſnewing that we eſteem what he would have us deſpiſe. 

« What muſt the gods think of the gifts of the impi- 
« ous,” ſaid the admirable Plato, when a good man 
% would bluſh to receive preſents from a villain ?” 

Religion ought not, under the pretence of gifts, to draw 
from the people, what the neceſſities of ſtate have leſt them ; 
but, as Plato * ſays, * The chaſte and the pious ought to 
« offer gifts, which reſemble themſelves.”” | 

Nor is it proper for religion to encourage expenſive fune- 
rals. What is there more natural, than to take away the 
difference of fortune in a circumſtance, and in the very 
moment, which equals all fortunes ? 


—ñ— — — — — — 
C HAP. VIII. 
oft the Pontificate. | 

Wyry religion has many miniſters, it-is natural for them 
to have a chief, and for a ſovereign pontiff to be eſtabliſn- 
ed. In monarchies, where the ſeveral orders of the ſtate 
cannot be kept too diſtinct, and where all powers ought 
not to he lodged 1n the ſame perſon ; it is proper that the 
pontificate be diftin& from the empire. The ſame neceſ- 
ity is not to be met with in a defpotie government, the 
nature of which is to unite all the different powers in 
the ſame perſon. But in this caſe it may happen, that 
the prince may regard religion as he does the laws them- 
ſelves, as dependent on His own' will. To prevent this in- 
convenience, there ought to be monuments of religion, for 
inſtance, facred books, which fix and eſtabliſh it. The 
ing of Perſia is the chief of the religion; but this re- 
ligion is regulated b the Koran. The emperour of China 
is the ſovereign pontiff* but there are books in the hands 
of every body, to which he himſelf muſt conform. In vain 
a certain emperour attempted to aboliſh them; they tri- 
umphed over tyranny, | 

| K 2 CHAP. 


* On laws, lib. 2. 
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CHAP. IX. 


of Toleration in point of Religion. 


Wr are here politicians, and not divines : But the divine: 
themſelves muſt allow that there is a great — be- 
tween tolerating and approving a religion. 

When the legiſlator has believed it a duty to bent the 
exerciſe of many religions, it is neceſſary that he ſhould en- 
force alſo a toleration amongſt theſe religions themſelves. 

It is a principle, that every religion which is perſe. 
cuted, becomes itſelf perſecuting: For as ſoon as by ſome 
accidental turn it ariſes from perſecution, it attacks the re. 
ligion which perſecuted it; not as a religion, but as a ty- 
ran 

Iris neceſſary then that the laws require from the ſeve. 
ral religions, not only that they ſhall not embroil the ſtate, 
but that they ſhall not raiſe. diſturbances amongſt them- 
ſelves. A citizen does not fulfil the laws, by not diſturb- 
ing the government; it is requiſite, * he ſhould nat 


trouble any'citizen whomſoeyer. 
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As there are ſcarce any but perſecuting reli igions that have 
an extraordinary zeal for being eſtabliſhed in other places, 


becauſe a zeligion that can tolerate others, ſeldom thinks 


of its own propagation: It muſt therefore be a very good 


_ ;eivil law, when the ſtate is Already ſatisfied with the eſta- 
 bliſhed religion, not to ſuffer the eſtabliſhment of another. 


This i is then; a fundamental rinciple of the political 
laws in regard. to religion: 0 hat when the ſtate is at 
liberty. to regeiye or tod reject a new religion, it ought to be 
rejected: 1 15 e, it ought to be tolerated. 
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HAP. XL. 
Of in a Religion. 


A yrxincEt who undertakes to deſtroy or change the eſta- 
bliſhed religion of his Kingdom, muſt greatly expoſe himſelf. 
If his government is deſpotic, he runs a much greater riſk 
of ſeeing a revolution ariſe from ſuch a proceeding, than 
from any tyranny whatſoever; and a revolution is not an 
uncommon thing in ſuch ſtates. The reaſon of this is, 
becauſe a ſtate cannot change its religion, manuers, and euſ- 
toms in an inſtant, and with the ſame rapidity as the prince 
publiſhes the ordinance which eſtabliſhes a new religion. 

Beſides, the ancient religion is connected with the con- 
ſtitution of the Kingdom, and the new one 1s not ; the for- 
mer agrees with the climate, and very often the new one 
is oppoſite to it. Moreover, the citizens, diſguited with 
their laws, look upon the government already eſtabliſhed 
with contempt ; they conceive a jealouſy againſt the two 
religions, inſtead of a firm belief in one; and in a word, 
thoſe innovations give the ſtate, at leaſt for ſome time, both 
bad citizens and bad believers. 


. 
X > 
1 


CH AP. XII. 
Of Penal Laws 5 


Pana laws ought to be avoided, in * to e 
They imprint fear, it is true; but as religion bas alſo 
penal laws which inſpire fear, the one is effaced by the 
other; and between theſe two different kinds of fear, Ws 
mind becomes hardened. 

The threatenings of rotten are ſo berriste and its pro- 
miſes ſo great, that when th 115 actuate the mind, whatever 
efforts the magiſtrate may uſe to oblige us to renounce it, 
he ſeems to leave us nothing when he deprives us of the 
exerciſe of our religion, and to bereave us of nothing, 
when we are freely allowed to profeſs it. 
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It is not therefore by filling the ſoul with the idea of 
this great object. by haſtening her approach to that criti. 
cal moment in which it ought to be of the higheſt impor. 
rance, that ſhe can be moſt effectually detached from any 
particular religion: A more certain, way is to tempt her 
by favours, by the conveniences of life, by the hopes of 
fortune : Not by that which warns her of danger, but by 
that which makes her forget it ; not by that which ſhocks 
Her, but by that which throws her into indifference, at the 
time, when other paſſions actuate the mind, and thoſe 
which the. religion inſpires. are huſhed, into filence. A 
general rule in changing a religion; the invitations ſhould 
be much ſtronger than the penalties... , 

The temper of the human mind, has appeared even in 
the nature of the puniſhments they have employed. If 
we take a ſurvey of the perſecutions in Japan *, we ſhall 
find that they were more ſhocked at cruel. torments, than 
at long ſufferings, which rather weary than affright, which 
are the more difficult to ſurmount from their ,appearing 
leſs difficult. 60 
In a word, hiſtory ſufficiently inſorms us, that penal 
laws have never had b other efte& but to . 


. 10 es | 
CHAP. ICT an od 


A moſt bumble Remonſtrance to the een of el and rae 


A JEwEss of en years of age, who/1 was burnt at 
: Liſhon at the laſt Auta-da-fe, gave occaſion to the follow- 
ing little piece; the moſt idle, I believe, that ever was 
wrote. When we attempt to prove things as evident, 
we are ſure never to convince. 

The author declares, that though a Jew, he has a re- 
ſpect for the Chriſtian-zeligion ; a that he ſhould be glad 
to take away from the princes "who are not Chriſtians, 
a plauſihle pretence for perſecuting this religion. 

« You complain,“ ſays be to the inquifitors, * that the 
6 Empegpur' of Japan cauſed all the Chriſtians in his 

„ dominions 


in the collection of voyages that contributed to the eſtabllſument of an 
India NTP vol. 5. 
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41 
«6 
«6 
66 
66 
66 


dominions to be burnt by a flow fire. But he will an- 
ſwer, We treat you who do not believe like us, as you 
yourſelves treat thoſe who do not believe like you : You 
can only complain of your weakneſs, which has hinder- 
ed you from exterminating us, and which has enabled 
us to exterminate you. 


| 4 But it muſt be confeſſed that you are much more 


66 
«6 
66 


66 


cruel than this Emperour. You put us to death, who 
believe only what you believe, becauſe we do not be- 
lieve all that you believe. We follow a religion which 
you yourſelves know to have been formerly dear to God. 
We think that God loves it ſtill, and you think that he 
loves it no more: And becauſe you judge thus, you 


make thoſe ſuffer by ſwErd and fire, who hold an errour 


ſo pardonable as to believe that God * {till loves what 
he once loved. 


lf you are cruel to us, you are much more fo to our 


children ; you cauſe them to be burnt, becauſe they fol- 
low the infpirations given them by thoſe whom the law 
of nature, and the laws of all nations teach them to re- 
gard as God's, 

+* You deprive yourſelves of the advantage you have 
over the Mahometans, with reſpe& to the manner in 
which their religion was-eſtabliſhed. When they boaſt 
of the number of their believers, -you tell them that 
they have obtained them by violence, and that they have 
extended their religion by the ſword : Why then do 
you eſtabliſh yours by fire? 

When you would bring us over to you, we object a 
ſource from which you glory to deſcend. You reply to 
us, that though your religion is new, it is divine; and 
you prove it from its growing amidſt the perſecution of 
Pagans, and when watered by the blood of your mar- 
tyrs : But at preſent you plays the part of the Diocleſi- 
ans, and make us take yours. 

„We conjure you, not by the mighty God whim both 
you and we ſerve, but by that Chriſt who, you tell us, 
took upon him a human form, to propoſe himſelf for an 
example for you to follow ; we conjure yon to'behave 
to us, as he himſelf would behave, was he upon earth. 


K 4. « You 
The ſource of the blindneſs of the 2 is, their not percei 
the, ceconomy of the Goſpel is in the order of the deſigns of God; popes, from 


it is in this light a conſequence of his inumutability itſelf, 
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« Yow would have us to be Chains, and you will not 
be ſo yourſelves, -— | 

But (if you will not be n be ut leaſt x men : 
460 Treat us. as you would, if having only the weak light of 
* juſtice which nature beſtows,/you had not à religion to 
* conduct, and a revelation to enlighten you. 

«6:18 Heaven has had ſo great a love for you, as to make 
you ſee the truth, you have received a great favour : 
&« But is it for children who have received the inheritance 
© of their father, to hate thoſe who have not? 

If you have this truth, hide it not from us by the 
% manner in which you propoſe it. The characteriſtic of 

<+<-truth'is its triumph over hearts and minds, and not that 
© 1mpotency which you confi ben outs _— force us 
tu receive it by tortures 

„If you were wiſe, you would not put-us to death for 
no other reaſon,” but becauſe we are unwilling to deceive 
„you. If your Chriſt is the Son of God, we hope he 
will reward us for being ſo unwilling to profane his 
„ myſteries; and we believe, that the God whom both 
„you and we ſerve, will not puniſh us for having ſuffered 


death for a religion which he formerly gave us, only 


becauſe we believe that he ſtill continues to give it. 

+ You live in an age in which the light of nature ſhines 

„more bright than it has ever done; in which philoſo- 
6 phy has' enlightened human underſtandings; in which 
the morality of your Goſpel has been more known; in 
** which the reſpective rights of mankind, with regard to 
5 each other, and the empire which one conſcience has 
** over another, are beſt underſtood. If you do not there- 
“fore ſhake off your ancient prejudices, which, whilſt un- 
regarded, mingle with your paſſions, it muſt be confeſſed, 
that you are incorrigible, incapable of any degree of 
light or inſtruction; and a nation muſt be very unhap- 
„ py that gives authority to ſuch men. 

Would you have us frankly tell you our thoughts? 
Lou confider us rather as your enemies, than as the 
enemies of your religion: For if you loved your re- 
6c ligion, you would not ſuffer i it to be e by ſuch 
+ groſs ignorance. 

It is neceſſary that we ſhould advettife you of one 


{6 thing, that is, if any one in times to come ſhall dare to 


66 allert, 
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„ aſſert, that in the age in which we live the people of 
« Europe were civilized, you will be cited to prove that 
they were barbarians ; and the idea they will have of 
„ you, will be ſuch as will diſhonour your age, and ſpread 
« hatred over all your contemporaries,” 


CHAP. XIV. 
Why the Chriſtian Religion is ſo odious in Japan, 


W have already mentioned * the perverſe temper of the 
people of Japan. The magiſtrates conſidered the firmneſs 
which Chriſtianity inſpires, when they attempted to make 
the people renounce their faith, as in itſelf moſt dange- 
rous: They fancied that it increaſed their obſtinacy. The 
law of Japan puniſhes ſeverely the leaſt diſobedience. They 
ordered them to renounce the Chriſtian religion: They did 
not renounce it, this was diſobedience: They | puniſhed 
this crime ; and the continuance in diſobedience ſeemed to 
deſerve andther puniſhment. . 

Puniſhments among the [Japaneſe are confidexed as the 
revenge of an inſult done to the Prince. The ſongs of 
triumph ſung by our martyrs appeared as an outrage 
againſt him; the title of martyr provoked the magiſtrates | ; 
in their opinion it ſignified rebel: They did all in their 
power to prevent their obtaining it. It was then that their 
minds were exaſperated, and a horrid ſtruggle was ſeen be- 
tween the tribunals that condemned, and the accuſed who 
ſuffered; between the civil laws, and thoſe of religion. 


— 3 — — — ? 
Of the Propagation of Religion. : 


Arr, the people of the eaſt, except the Mahometans, be- 
lieve all religions in themſelves indifferent. They fear the 
| | eſtabliſhment 


Bock vi. chap. 24. 
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eſtabliſhment of another religion, no otherwiſe than ag 
a change in government. Amongſt the Japaneſe, where 
there are many ſects, and where the ſtate has had for ſo 
long a time an ecclefiaſtic ſuperior, they * never diſpute on 
religion. It is the ſame with the people of Siam t. The 
Calmucs ꝗ do more, they make it a point of conſcience to 
tolerate every ſpecies of religion: At Calicut || it is a 
maxim of the ſtate, that every religion is good. 

But it does not follow from hence, that a religion brought 
from a far diſtant country, and quite different in climate, 
laws, manners, and cuſtoms, will have all the ſucceſs to 
which its holineſs might intitle it. This is more particu. 
larly true in great deſpotic empires: Here ſtrangers are 
tolerated at firſt, becauſe there is no attention given to 
what does not ſeem to ſtrike at the authority of the prince. 
As they are extremely ignorant, an European may render 
himſelf agreeable, by the knowledge he communicates ; 
this is very well in the beginning. But as ſoon as he has 

any ſucceſs, when diſputes ariſe, and when men who have 
ſome intereſt become informed of it; as their empire by 
its very nature above all things requires tranquillity, and 
as the leaſt diſturbance may overturn it, they proſcribe the 
new religion, and thoſe who preach it : Diſputes between 
the preachers breaking out, they begin to entertain a diſ- 
taſte for a religion, on which even thoſe who propoſe it 
are not agreed. 

BOOK 


* See Kempfer. + Fourbin's memoirs, 
4 Hiſt, of the Tartars, part 5. 8 
Pirard's travels, chap. 279. 
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BOOK XVI. 


OF LAWS AS RELATIVE TO THE ORDER OF THINGS ON 
WHICH "THEY DETERMINE. 


—————— x — 
CHAP. 1. 


Idea of this Book. 


Mex are governed by ſeveral kinds of laws ; by the law 
of nature; by the divine law, which is that of religion ; 
by ecclefiaſtical, otherwiſe called canon law, which is that 
of religious polity ; ; by the law of nations, which may be 
conſidered as the civil * of the univerſe, in which ſenſe 
every nation is a citizen; by the general political law, 
whoſe object is that human wiſdom which has been the 
r r- of all ſocieties; by the particular political law, 
which relates to each ſociety; by the law of conqueſt 
founded on this, that one nation has been willing and able, 
or has had a right to offer violence to another; by the civil 
law of every ſociety, by which a citizen may defend his 
poſſeſſions and his life, againſt the attacks of any other ci- 
tizen ; in fine, by domeſtic law, which proceeds from a ſo- 
ciety's being divided into ſeveral families, all which have 
need of a particular government. 

There are therefore different orders of laws, and the 
ſublimity of human reaſon conſiſts in perfectly knowing to 
which of theſe orders the things that are to be determined 
ought to have a principal relation, and not to throw into 


confuſion theſe Principles which ſhould govern mankind. 
2 CHAP. 
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CHAP. II. 


Of Laws Divine and Human. 


We ought not to decide by divine laws, what ſhould be 
decided by human laws; nor determine by human, what 
ſhould be determined by divine laws. 

Theſe two ſorts of laws differ in their original, in their 
object, and in their nature. 

It is univerſally acknowledged, chat — laws are in 
their own nature different from thoſe of religion; this iʒ 
an important principle; but this principle is itſelf ſubject 
to others, which muſt be inquired. after. 

x. It is in the nature of human laws to be ſubject to all 
the accidents which can happen, and to vary in proportion 
as the will of man changes: on the contrary, by the na- 
ture of the laws of religion, they are never to vary. Hu- 
man laws appoint for ſome good; thoſe of religion for the 
beſt : good may have another object, becauſe. there are 
many kinds of good: but the beſt is but one, it cannot 
therefore change. We may change laws, becauſe they : are 
reputed no more than good ; but the inſtitutions of rehgion 
are always ſuppoſed to be the beſt, T 

2. There are kingdoms, in which the laws. are of no va- 
lue, as they depend only on the capricious, and fickle hu- 
mour of the ſovereign. If in theſe kingdoms the laws of 

religion were of the ſame nature as the human Jaws, the 
laws of religion too would be of no value. It i is Howeger 
neceſſary, to the ſociety, that it ſhould have ſomething fix 
ed; and it is religion that has this ſtability. G 

3. The influence of religion proceeds from its being be- 
lieved; that of ban laws, from their being feared. An- 

tiquity ſuits with religion, becauſe we haye frequently a 
firmer belief of things in proportion to their diſtance : for 
we have no ideas annexed to them drawn from thoſe times, 
which can contradict them. Human laws, on the contra- 
ry, receive advantage from their novelty, which implies 
the actual and particular attention of the — to put 


them 1 in execution, | 
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CHAP. III. 


Of Civil Laws contrary to the Law of Nature. 


Ir a ſlave, ſays Plato *, defends himſelf, and kills a free- 
man, he ought to be treated as a parricide. This is a civil 
col which puniſhes ſelf-defence, though dictated by na- 


"The law of Henry VIII. which condemned a man, 
without being confronted by witneſſes, was contrary to ſelf- 
defence. In fact, in order to paſs ſentence of condemna- 
tion, It 1s neceſſary that the witneſſes ſhould know whe- 
ther the man againſt whom they make their depoſition is 
he whom they accuſe, and that this man be at liberty to 
ſay, I am not the perſon you mean. | 

The law paſſed under the ſame reign, which condem- 
ned every woman who having carried on a criminal com- 
merce d1d not declare it to the king before ſhe married 
him, violated the regard due to natural modeſty. It is as 
unreaſonable to oblige a woman to make this declaration, 
as to oblige a man not to attempt the defence of his own 
The law of Henry II. which condemned the woman to 

death who loſt her child, in caſe ſhe did not make known 

her pregnancy to the magiſtrate, was not leſs: contrary to 

ſelf.defence. It would have been ſufficient to oblige her 

to inform one of her neareſt relations, who might watch 
| oyer the preſervation of the infant. 

Gundebald + king of Burgundy decreed, that if the wiſe 
or ſon of a perſon guilty of robbery did not reveal the 
crime, they were to become ſlaves. This law was contra- 
ry to nature: a wife to inform againſt her huſband !'a ſon 
to accuſe his father ! to avenge one criminal action, they 
-ordained another ſtill more criminal. 

There has been much talk of a law in + England which 
permitted girls ſeven years old to chuſe a huſband. This 
law was ſhocking two ways ; it had no regard to the time 

when 


* Lib. 9. on laws. 

+ Law of the Burgundians, tit. 47. 

t Mr. Bay le, in his criticiſm on the hiſtory of Calviniſm, ſpeaks of this 
law, page 263. 
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when nature gives maturity to the underſtanding, nor to 
the time when ſhe gives maturity to the body. 

Amongſt the Romans, a father might oblige his daugh. 
ter to repudiate * her huſband, though he himſelf had con- 
ſented to the marriage. But it 1s contrary to nature, for 
a divorce to be in the power of a third perſon. 

A divorce can be agreeable to nature, only. when it is 
by confent of the two parties, or at leaſt of one of 
them: but when neither conſents, it is a monſtrous kind 
of divorce. In ſhort, the power of divorcement can he 
given only to thoſe who feel the inconveniences of mar- 
riage, and who are ſenfible of the moment When it is for 
their intereſt to make them ceaſe. 


\CHAP. IV. 
6 


Tax 1 of + Receſſuinthus permits the COPE, the 
Ane or thoſe of her huſband, to accuſe her, and to 
put the ſlaves of the houſe to the torture. How iniqui- 
taus the law, which, to preſerve a purity of morals, over · 
turns nature, the origin, the ſource of all morality ! 

With pleaſure we behold in our theatres a young hero 
expreſs as much horrour againſt the diſcovery of his mo- 
ther-in-law's guilt, as againſt the guilt ſelf. In his ſur- 
priſe, though accuſed, judged, condemned, proſcribed, and 
covered with infamy, he ſcarcely. dares . to reflect on the 
abominable blood from which Phædra ſprang ; he aban- 
dons all that is moſt dear, the moſt tender object, all that 
lies neareſt his heart, all that can fill him with rage, to de- 
liver himſelf up to the unmerited vengeance of the gods. 
It is nature's voice, the n of all e dat ale 
us with this pleature.. 

c HAP. 


* See law g. in the code de repudiis et judicio de moribus fublato, 
+ in the code of the Viſigeths, lib. iii. tit. 4. $ 13. 
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CHAP. v. 


Cafes in which we may judge by the Principles of the Civil Law, in li- 
N the Principles of the Law of Nature. 


Ax Atheniza law obliged * children to provide for their 
fathers, when fallen into poverty; it excepted thoſe who 
were born of a + courtezan, thoſe whoſe chaſtity had been 
infamouſly proſtituted by their father, and thoſe whom be 
t had not learned any trade by which they might gain a 
livelihood. 

The law conſidered that in the firſt caſe the father being 
uncertain, he had rendered the natural obligation precari- 
ons ; that, in the ſecond, he had ſullied the life he had 
given, and done the greateſt injury he could do to his chil- 
dren in depriving them of their reputation; that, in the 
third, he had rendered inſupportable a life which had no 
means of ſubfiſtence. The law ſuſpended the natural ob- 
ligation of children, becauſe the father had violated his : it 
looked upon the father and the ſon as no more than two 
citizens, and determined in reſpe& to them only from ci- 
vil and political views; ever conſidering, that a good re- 
public ought to have a particular regard to manners. I 
am of opinion that Solon's law was good in the two firſt 
eaſes ; that in which nature leaves the ſon ignorant who is 
his father, and that where it in a manner directs he ſhould 
not know him: but I cannot approve of it in the third, 
where the father has only violated an obligation of the ci- 


vil law. * 
| CHAP. 


* Under pain of infer, another under pain of impriſonment. 
+ Plutarc „Hie of 80 
"— Plutarch, life of — and Gallienus in exhort. ad art. c. 8. 
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CHAP. VI. 


That the Order of Succeſſion or Inheritance depends on the Principles of 
Political or Civil Law, and not on thoſe of the Law of Nature. 


Tar Voconian law ordained, that no woman ſhould he 
left heireſs to an eſtate, not even if ſhe was an only child. 

Never was there a law, ſays St. Auguſtine *, more unjuſt, 

A formula of Marculfus + treats that cuſtom as impious, 
which deprives daughters of the right of ſucceeding to the 
eſtate of their fathers: Juſtinian gives the appellation of 
Barbarous, to the right which the — had formerly of 
ſucceeding in prejudice to the daughters. Theſe notions 
proceed from their having conſidered the right of children 
to ſucceed to their fathers poſſeſſions, as a conſequence of 
the law of nature; which it is not. 

| The law of nature ordains, that fathers ſhall provide for 
their children ; but it does not oblige them to make them 
their heirs. / The diviſion of property, the laws of this di- 
viſion, and the ſucceſſion after the death of the perſon who 
has had this diviſion, can be regulated only by the commu- 
nity, and conſequently by political or civil laws. 

It is true, that a political or civil order frequently de- 
mands that children ſhould ſucceed to their Rs eſtate ; 
but it does not always make this 

There may be ſome reaſons given why 4 * of our 
fiefs appoint tht the eldeſt of the males, or the neareſt re- 
lations of the male fide ſhould have all, and the females no- 
thing: and why by the laws of the Lombards || the ſiſters, 
the natural children, the other relations; and, in their de- 
fault, the treaſury might ſhare the inheritance with the 
daughters. 

It was regulated in ſome of the dynaſties'of China, that 
the brothers of the emperour ſhould ſncceed to the throne, 
and that the children ſhould not. If they were willing 
that the prince * have a certain degree of — 4” 

1 


De civitate Dei, lib. 3. + Lib. 2. cap. 12. 
} Novel. 21. | Lib, 2. tit. 14. $ 6, £5 hy 
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if they feared his being too young, and if it was become 
— ary to prevent eunuchs-from placing children ſucceſ- 
fively on the throne, they might ye y eſtabliſh ſuch 
"Ide —— 1 2 $2 4 — 
treated theſe brothers as uſurpers, — have judged only 
from ideas received from the laws Matte” co conn. | 


tries. 


According to the cuſtom of Numidia 4, Deſalces, bro- 
ther of Gala ſugccedel to the kingdom ; not Maſſmifla, his 
ſon. 

— merely deftives and fince it is 
evident, that the order of ſacceſiion ought to be derived 
from the political or eivil laws, it is for theſe to decide in 
what caſes it is te to reaſon, that the ſucceſſion be 
grated to. olildren, and.th wiat.onſes 2t ought 8 
to others. "LF 

In okinglom of t Ania, the ple Grureigthmonnted 
the throne, they ſet guardians over all the pregnant women 
of the country, and the child who came firſt into the world 


was the heir- apparent. 
is eftablithed;the priace has 


In countries where Polygamy 
many children ; the number — them is much greater in 
ſome of theſe countries than in others. There are || ſtates 
where it is impoſſible for the people tò maintain the chil- 
dren of the king: they might therefore make it a law, 
that the crawn ſhall devolve, not on the king's. children, 
but on thoſe of his ſiſter. 2. 

A prodigious number of children l expaſe the ſtate 
to the moſt dreadful-civil wars. The order of-ſucceſſion 
which gives the crown to the children of the fiſter. the 
number of whom is not larger than thoſe of a prince who 
has only one wife, muſt prevent theſe inconveniences! 

There are people amongſt whom reaſons of ſtate, or 


| * maxims of religion, have made it neceſſary that the 


crown ſnould be always fixed in a certain family: from 
hence, in India, proceeds the jealouſy of their { trrbes, and 
the fear of loſing the deſcent : N25 have there conceived 

Win. II. L that 


* Du Halde on the ad dynaſty. 

+ Livy, decad. 3. lib. 9. + Strabo, lib. 16. 

As at Lovengo in Africa. See the collection of voyages that contri- 
buted to the eſtabliſhment of an Eaſt-India _— vol. 4. part I. p. 114. 

$ See edifying letters, col. 14. and the voyages that contributed to the 


eflabliſhment an Eaſt-India company, el Z- part 8. p. 644. 
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that never to want princes of the blood- royal, they ought 
to take the children of the elder ſiſter of the king. | 

A general maxim; It is an obligation of the law of na. 
ture, to provide for our children; but to make them our 
ſueceſſours, is an obligation of the civil or political lay, 
- From hence are derived the different regulations, with 
reſpe& to baſtards, in the different countries of the world; 
theſe are according to the civil or political Jaws of each 
country, ; LIM 


*. 
td. a. 3 — 
* 0 * 


— 


CHAP. vn. 


That we o not to decide by the Procepteof ies chat belong. gs on- 
yy Nis Low of ture. vl 


Tur Abyffices have a molt ſeyere Lent of fifty days, which 
weakens them to ſuch a degree, that for a long time they 
are incapable of buſineſs: the Turks d not fail to at- 
tack them after their lent, Religion opght, in favour of 
the naküral right of ſelf- defence, to ſet bounds.to theſe cul- 


toms. 2 Ed 7% ; >» [1300 411! 
obliged to keep the Sabbath; but it was 


The Jews 
an inſtance of great ſtupidity in this nation, notto de- 
fend themſelves when their enemies choſe. to attack them 
on this day. Cambyſes laying fiege to Pelafium, ſet in 
the firſt rank a great number of thoſe animals, which the 
. #gyptians regard as ſacred ; the conſequence, was, that 
the ſoldiers of the garriſon durſt not moleſt them. Who 
does not ſee that felf-defence is a duty ſuperiour to every 


L 232 | 
Precept *.. i700 Mo: Ag ft 
T 10. bo un 211.5 43; ae * | vi) ; CHAP. 

Collection of voyages that contributed to the eſtabliſhment of an Faſt- 
India company, vol AR K 293» W % % ———, | 
| & 1. 4 | — 2 . 
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p | a R Jr? 
C H A N VIII. A 
2 | 2 f Te Fa; 
t we ought not to regulate by the Principles of the Canon Law 
TO 3 ſhould be neat For by thoſe of the Civil Law, _ 


| lation is in both caſes the ſame. But the political and ci- 
vil laws of almoſt all nations, have with reaſon made a 


have not'exafted® from the men; becauſe, in women, 2 


becauſe women; E 


Nees? 0E 


in fine, becauſe the children of the wife borg in adultery 


By the * civil law of the Romans, he who took a thing pri- 
vately from a ſacred place, was puniſhed only for the guilt 
of theft: by the + canon law, he is puniſhed for the crime 
of ſacrilege. The canon law takes cognizance of the place, 
the civil law of the fact. But to attend only to the place, 
is neither to refle& on the nature and definition of a theft, 
nor on the nature and definition of ſacrilege. | 
As the huſband may demand a ſeparation, by reaſon of 
the infidelity of his wife: the wife might formerly t de- 
mand it, on account of the infidelity of the huſband. This 
cuſtom, . contrary” to a regulation made bs. 6 Roman 
laws, was introduced into the ecclefiaſtic ecdütts f, where 
nothing was regarded but the maxims of canon law; and 
indeed, if we conſider marriage as a thing merely ſpiritual, 
and as relating only to the things of another life, the vio- 


Sts — ————— —Ä—ÄE—ũ— 


diſtinckion between them. They have required from the < 
omen degrees of reſerve and continency, which they 


violation of chaſtity ſuppoſes a renunciation of all virtue; 
okiting the laws of marriage, quit 
the ſtate of their natural dependence, becauſe nature has 
marked the infidelity of women with certain figns ; and, 


neceſſarily belong, and are an expence to the huſband, while 
the children produced by the. adultery o the huſband, are 
not the wife's, nor an expence to the wife, _. A 
| | L 2 ' C HA P. 
* Leg. 5. ff. ad leg. Juliam peculatus. | 
+ Capi iſquis 27. queſt . Cujus obſervat. lib. tom. 3. 
; 3 r 231 ad 88 Y 


Law of the firſt code, ad leg. Fuliam de adulteriis. 
At preſcut they do not take cognizance of theſe things in France. 
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| CHAP. IX. 


That things which ought to be regulated by the Principles of Civil Law; 
can ſeldom be regulated by thoſe of Religion. 


Taz ka of religion have a greater ſublimity, the civil 
laws a greater. extent. 

The laws of perfection drawn from religion bee more 
in view the goodneſs of the perſon that obſerves them, 
than of the ſociety in which they are obſerved : the civil 
laws, on the contrary, have more in view the moral good- 
neſs of men in general, than that of individuals. 

Thus, venerable as thoſe 1deas are which immediately 
ſpring from religion, they ought not always to ſerve as a 
firſt principle to the civil laws; becauſe they have another, 
the general welfare of ſociety. 

I. jibe made regulations amongſt themſelves, to 

reſerve the morals of their women; theſe were political 
inſtitutions. © Upon the eftabliſhment of, monarchy, they 
made civil laws on this head, and formed them on the 
principles of their civil government. When the Chriſtian 
religion became predominant, the new laws that were then 
made had leſs relation to the general rectitude of morals, 
than to the holineſs of marriage; they had leſs regard to 
the union of the two ſexes in a civil, than in a A agon 
ſtate. 
At firſt, by the * Ronda law, a huſband who drought 
back his 2 — into his houſe, after ſhe had been found 
guilty of adultery, was puniſhed as an accomplice in her 
debauch. Juſtinian +, from other principles, ordained, 
that duting the ſpace of two years he might go and take 
her again out of the monaſtery. 

Formerly, when a woman whoſe huſband was gone to 
war, heard no longer any tidings of him, the might eaſily 
marry again, becauſe ſhe had in her hands the power of 
making a divorce. The law of f Conſtantine obliged the 
woman to wait four years, after which ſhe might fend the 
bill of divorce to the general ; and, if her huſhand return- 


ed, he could not then charge her with adultery. But 
| Juſtinian 
Leg. 11. 5 ult. ff. ad leg. Juliam de adulteriis. 


+ Nov. 134. col. 9. cap. 10. tit. 170. 
Leg. 7. cod. de repudiis & judicio de moriÞ. ſublate, 


bo 


** 0e 


Juſtinian * decreed, that let the time be ever ſo long after 


the departure of her hufband, ſhe ſhould not marry, un- 
leſs by the depoſition and oath of the general ſhe could 
prove the death of her huſband. Juſtinian had in view 
the indiſſolubility of marriage; but we may ſafely ſay, 
that he had it too much in view. He demanded a poſitive 
proof, when a negative proof was ſufficient ; he required 


| thing extremely difficult, to give an account of the fate 


of a man at a great diſſ ance, and expoſed to ſo many acci- 
dents ; he preſumed a crime, that is, a deſertion of the 
huſband, when it was ſo natural to preſume his death, 
He injured the commonwealth, by obliging women to 
live out of marriage; he injured individuals, by expoſing 
them to a thouſand dangers. - 

The law of Juſtinian t, which ranked amongſt the cau- 
ſes of divorce, the conſent of the huſband and wife to enter 
into a monaſtery, was entirely oppoſite to the principles 
of the civil laws. It is natural that the cauſes of di- 


one mAIT1a 
we view 1t 


victims to God without a ſacrifice, 


© rig 


CHAP. X. 


— 


in what Caſe we ought to follow the Civil Law which permits, and not 


| Lav of Religion which forbids, +1 ©» 

Warx a religion which prohibits polygamy is introduced 
into a country, where it 1s permitted, we cannot believe, 
(ſpeaking only as a politician), that the laws of the coun- 
try ought to ſuffer a man who hag many wives to em- 
brace this religion ; unleſs the magiſtrate or the huſband 
ſhould indemnify them, by reſtoring them ſome way or 
other to their civil ſtate.» Without this their condition 

N L 3 | would 


* Auth. hodie quantiſcumque, cod. de repudiis. 
Auth. quod hodie, cod. de repudiis. 
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would be deplorable ; no ſooner would they obey the laws, 
than they would find themſelves 1 N of the greateſt 
advantage of lociety, » 71 


CHAP. XI, 


That Human Courts of Juſtice ſhould nat be regulated by the Maxims af 
thoſe Tribunals which relate to ths other Life, - | 


Tux tribunal of the inquiſition, formed by the Chriſtian 
monks on the idea of the tribunal of penitence, is contrary 
to all good policy, It has every where met with a gene. 
ral diſlike, and muſt have ſunk under the oppofitions it 
met with, if thoſe who are reſolved to eſtabliſh it, had not 
drawn advantages even from theſe oppoſitions. 

This tribunal is infupportable in all governments. In 
monarchies, it only makes informers and traitors; in re- 
publics, i it only fort dilhoneſt men; in a deſpotic ſtate, it 
15 as n URLS as the ee itlelf. 


— 
27 


CHAP. XII. 
The ſame Subject continued. 


Ir is one abuſe of this tribunal, that of two bade ac · 
cuſed of the ſame crime, he who denies is condemned to 
die, and e who confeſſes, avoids the puniſhment. This 
has its Joke in monaſtic ideas, where he who denies, - 
ſeems in a ſtate of impenitence and damnation ; and he 
who confeſſes, i in à ſtate of repentance and ſalvation; But 
2 aue this kind can have uo relation to human 
tribunals, Hitman juſtice, which ſees only the actions, has 

but one ne gompate With men, namely, that of innocence; di- 


vine juftice, ſees the thoughts, has two, that of innocence | 
ad repyitancs, | © 4 
at's N VP CHA 
fu TM 80 
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C HAP. XIII. 


ſn what Caſes, with regard to r 8, we ought to follow the laws of 
Religion, and in what Caſes we ſhould follow the Civil Laws. 


Ir has happened in all ages and countries, that religion has 
been blended with marriages. Wen certain things have 
been confidered as impure or unlawful, and were never- 
thelefs become neceſſary, they were obliged to call in res 
ligion, to legitimate in the one caſe, and to reprove in 
others. 

On the other hand, as marriage is of all human actions 
that in which ſociety i is moſt intereſted, it became proper 
that this ſhould be regulated by the civil laws. 

Every thing which relates to the nature of marriag 
form, the manner of contracting it, the fruitfulneſs it oc- 
caſions, which has made all nations: conſider it as the ob- 
ject of a particular benediCtion ; ; a benediction which not 
being always annexed to it, is ſuppoſed to depend on cer- 
tain ſuperiour graces ; all this, I ſay, is within the reſort 
of religion. 

The copſequence of this union, with regard to property, 
the reciprocal advantages, every thing which has a rela- 
tion to the new family, to that from which it ſprung, and 


to that which is expected to ariſe ; all this relates to the 


civil laws, 

As one of the great objects of marriage is to take away 
that uncertainty which attends unlawful conjunctions, re- 
ligion here ſtamps its ſeal, and the civil laws join theirs to 
it; to the end that it may be as. 1 as poſſible. 
Thus, befides the conditions required by on to ** 
2 marriage valid, the civil laws may {till 2 others. 

The civil laws receive this power from their being ad- 
ditional obligations, and not contradifory ones. The law 
of religion inſiſts upon certain ceremonies, the civil laws 
on the conſent of fathers ; in this caſe they demand ſome- 
thing more than that of religion, but they demand nothing 
contrary to it. 

It follows from hence, that the religious law muſt de- 


side whether the bond be indifloluble, or not; for if the 
L 4 laws 
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laws.of æeligion had made the bond indiſſoluhle, and the 
civil laws had declared it might be broken, they would be 
gontradictory to each other. 10 

Sometimes the regulations made by the civil laws with 
pes to marriage, are not abſolutely neceſſary; ſuch are 
thoſe eſtabliſhed by the laws, which, inſtead of annulling 
* marriage, only puniſh thoſe who contract it. 

Amongſt the Romans the Papian law declared thoſe 
marriages illegal which had been prohibited, and yet only 
ſubjected them to a penalty ; but a ſenatuſconſultum made 
at the inſtance of the empercur Marcus Antoninus, de- 

lared them void; there then no longer ſubſiſted + any ſuch 
Bing as a marriage, wife, dowry, or huſband. The civil 
laws determine according to eircumſtances: * ſometimes 
they are moſt attentive to repeif the evil; at 8 to 
prevent it. f 


2 


CHAP. XIV. 


In = when Adances Marriages between Relations ſhould be regulated by che 
| | Laws of Nature ; ; and in a ipſtances by the Civil Laws. 


Wrru regard to the n ol marriage between re- 
lations, it is a thing extremely delicate, to fix exactly the 
point at which the laws of nature ſtop, and where the civil 
laws begin. For this purpoſe we muſt eſtabliſh ſome 
principles. 

The marriage of the ſon with the apes — che 
ſtate of things: the ſon ought to have an unlimited reſpe& 
to his mother, the wife owes an unlimited reſpect to her 
huſband ; therefore the marriage of the IE to her ſon 
would ſubvert the natural ſtate of both. 8 

Beſides, nature has forwarded in women \-the time in 
which they are able to have children, but has retarded it 
in men: and, for the ſame reaſon, women ſooner loſe this 
ability, and men later. If the marriage between the mo- 
ther and the ſon was permitted, it would almoſt always be 
the caſe, that when the huſband was capable of entering in- 
to the views of nature, the wife would ” ahbe. 


The 


® See ny hath been ſaid on this ſubjeR in book 0 chap. 21. 


+ See law 16. F. de ritu nuptiarum ; 5 and law 3. § 1. alſo 9 de do na- 
tionibus inter virum Os uxorem. | 
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The marriage between the father and the daughter is 
contrary to nature, as well as the other; but it is leſs con- 
trary, becauſe it has not theſe two obſtacles. Thus the 
Tartars, who may marry their daughters , never marry 
their mothers, as we ſee in the accounts we Hove of that 
nation 7. r 

It has ever been the a duty of fathers to watch over 
the chaſtity of their children. Intruſted with the care of 
their education, they are obliged to preſerve the body in 
the greateſt perfection, and the mind from the leaſt cor- 
ruption ; to encourage whatever has a tendency to inſpire 
them with virtuous deſires, and to nouriſh a becoming 
tenderneſs. Fathers, always employed in preſerving the 
morals of their children, muſt have a natural averſion to 
every thing that can render them corrupt. Marriage, you 

will ſay, is not a corruption: but before marriage they 

muſt ſpeak, they muſt make their perſons beloved, they 
muſt ſeduce: it is this ſeduction which ought to inſpire us 
with horrour. 

There ſhould be therefore an e barrier 
between thoſe who ought to give the education, and thoſe 
who are to receive it; in order to prevent- every kind of 
corruption, even though the motive be lawful. Why do 
fathers-ſo carefully deprive thoſe who are to marry their 
daughters, of their company and familiarity? 

The horrour that ariſes againſt the inceſt of the- brother 
with the aſter ſhould proceed from the ſame ſource, The 
defire of fathers and mothers to preſer ve the morals of their 
children and families untainted, is ſufficient. to inſpire their 
offspring with a deteſtation of every ching that can lead to 

the union of the two ſexes. * 

The prohibition of marriage between coufin-germons has 
the ſame original. In the early ages; that is, in the times 
of innocence; ur the ages when luxury was unknown, it 
was ouſtomary for children upon their marriage, not to 
remove from their parents, but to ſettle in the ſame houſe, 
as a ſmall habitation was at that time ſufficient for a large 
tamily ; the —_—_ || of two un. or I 

a were 


This law is very ancient . them. Attila, ſays Priſcus in his em- 
baſſy, ſtopt in a certain place to marry Eſca his daughter. A thing per- 
mitted, he adds, by the fa aws of the Scythians, p. 2. | 

+ Hiſt. of the Tartars, part 3. p. 236. 

+ It was thus amongſt the ancient Romans. 

| Amongſt the Romans they had the ſame name, the couſin-germans 
were called brothers. N 
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were conſideted both by others and themſelves, as brothers: 
The eſtrangement then between the brothers and ſiſters, as 
to marriage *, fubſiſted alſo between the couſin- germans. 

Theſe-principles are ſo ſtrong and fo natural, that they 
have had their influence almoſt all over the earth, inde. 
pendently of any communication. It was not the Ro. 
mans who taught the inhabitants of Formoſa #, that the 
marriage of relations of the fourth degree was inceſtuons : 
it was not the Romans that communicated this ſentiment 
to the Arabs 1: it was not they who taught it to the in. 
habitants of the Maldivian iflands ||. 

But if ſome nations have not rejected marriages between 
fathers and child ren, liſters and brothers ; we have ſeen in 
the firſt book, that intelligent beings do not always follow 
the law of nature. Who could: have imagined. it! Religi- 
ous ideas have frequently made them fall into theſe miſtakes. 
If the Aſſyrians and the Perſians married their mothers, the 
firſt were influenced by a religious reſpect for Semiramis, 
and the ſecond did it becauſe the religion of Zoroaſter gave 
2 preference q to theſe marriages... 0 the Egyptians mar- 
ried their ſiſters, it proceeded from the willoeſs of the 
Egyptian religion, which conſecrated. theſe marriages in 
honour of Iſis. As the ſpirit of religion leads us to at- 
tempt whatever is great and difficult, we cannot infer that 


a thing 1s natural from its being mn by a falſe re. 


ligion. 

Co principle which ;nforms us that — between 
fathers and children, between brothers and ſiſters, are pro- 
hibited, in order to preſerve natural modeſty in families, 
will help us to the diſcovery of thoſe marriages that are 
forbidden by the law of nature, and of thoſe which can be 
ſo only by the civil lx. 

As children dwell, or are ſappoled, to dwell in their fa. 
ther*s houſe; and confequently the ſtepſon with the ſtep- 
— the ng with the ſtepdaughter, or Wife's 

Mt d g daughter; 


It was thus at Rome i n ages, till the 3 made a law to 
—— them; they were willing to favour a man extremely. popular, who 
married his couſin- german. Plutarch's treatiſe, intitled, Queſtioms concern 


ing the 98 20 F the Romans. 
+ Colleaidifof voyages to the Indies, vol. g. part 1. An axcount of the 


ſtate of Formoſa. | 
$ Koran, chap. of women. See Francis Pirard, 


$ They were conſidered as more honourable. See Philo de /pecialibur le- 
gib. que pertinent ad præcepia decalogi, Paris, 1640. f. 778. 
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daughter; the marriage between them is forbidden by the 
law of nature. In this cafe the reſemblance has the ſame 


effect as the reality, becauſe it ſprings from the ſame cauſe> 
The civil law neither _ nor onght to permit theſe mar- 


There are nations, as we have already obſerved, amongſt 
whom couſin-germans are conſidered as brothers, becauſe 
they commonly dwell in the ſame houſe ; there are others, 
where this cuſtom is not known. Among the firſt, the 
marriage of couſin- germans ought to be regarded as con- 
trary to natute; not ſo among the others. But the laws 
of nature cannot be local Wherefore, when theſe mar- 
riages are forbidden or permitted, they are, according to the 
circumſtances, permitted or forbidden by a civil law. 

It is not a neceſſary cuſtom for the brother-in-law and 
the ſiſter-in-law to dwell in the ſame houſe. The mar- 
riage between them is not then prohibited to preſerve chaſ- 
tity in the family; and the law which forbids or permits 
it, is not a law of nature, but a civil law, regulated by cir- 
cumſtances, and dependent on the cuſtoms of each country: 
Theſe are caſes on which the unge on the morals 
or cuſtoms of the inhabitants. N 

The civil laws forbid” marriages, * by the cuſtoms 
received in a certain country they are found to be in the 
{ame eireumſtances as thoſe forbidden by the law of na- 
ture; and they permit them when this is not the caſe. 
The prohibitions of the laws of nature are invariable, be- 
cauſe the thing on which they depend is invariable ; the 
father, the mother, and the children, neceſſarily dwell in 
the ſame houſe. But the prohibitions: of the civil laws 
are accidental, becauſe they depend on an accidental cir- 
cumſtance ; couſin-germans and others — in the 
ſame houſe by uteident. . 

This explains why the laws of Moſes, thoſe of the E- 
gyptians “, and of many other nations, permitted the mar- 
riage of the brother-in-law with the filter-in-law ; whilſt 
theſe very marriages were diſallowed by other nations. 

In the Indies they have a very natural reaſon for ad- 
mitting this ſort of marriages. The uncle is there con- 
ſidered as the father, and is obliged to maintain and educate 
his 3 as if he was his own child: This proceeds 

˖ . | from 


* See law 8. of the code de inceſt ei inulilibus nuptii.s . 
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from the diſpoſition of theſe people, which is good-natureg 
and full of humanity. This law, or this cuſtom, has pro. 
duced another; if a huſband has loſt his wife, he does not 
fail to marry her ſiſter : And this is extremely natural, for 
his new confort becomes the mother of her ſiſter's children, 
and not a cruel ſtepmother. N 
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That we ſhould not, regulate by the Principles of Political Law, thoſ 
2 things which depend on the Principles of Civil Law. 8 25 


As men have given up their natural independence to live 
under political laws, they have given up the natural com- 
munity of goods to live under civil laws. 2 
By the firſt, they acquired liberty; by the ſecond, pro. 
perty. We onght not to decide by the laws of liberty, 
which, as we have already ſaid, is only the government of 
te community, what ought to be decided by the laws con- 
cerning property. It is a paralogiſm to ſay, that the good 
of the individual ought to give way to that of the public: 
This can never take place, but when the government of the 
community, or, in other words, the liberty of the ſubject 
is concerned; this does not affect thoſe caſes which relate 
to private property, becauſe the publie good conſiſts in 
every one's having that property, which was given him by 
the civil laws, invariably preſerved. | 
' Cicero maintains that the Agrarian laws were unjuſt; 
becauſe the community was eſtabliſhed with np other view, 
but that every one might be able to preſerve his proper- 

IT 5+ {4:17 3 a. 24 | E 
* us therefore lay down as a certain maxim, that when- 
eyer the public- good happens to be the matter in queſtion, 
it is never for the advantage of the public to deprive an in- 
dividual of his property, or even to retrench the leaſt part 
of it by a law, or a political regulation. In this caſe we 
mould follow the rigour of the civil law, which is the Pal- 

ladium of property. | 

Thus, when the public has occaſion for the eſtate of an in- 
dividual, it ought never to act by the rigour of political law: 
It is here that the civil law ought to triumph, who with 
— 1 the 


VI. 


not 
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the eyes of a mother regards every individual as the whole 
community. | DOE / 

If the political magiſtrate would erect a public edifice, 
or make a new road, he muſt indemnify thoſe who, are in- 
jured by it ; the public i is in this reſpect like an individual, 
who treats with an individual. It is full enough, that ĩt 
can oblige a citizen to ſell his inheritance, and that it can 
ſtrip him of this great privilege which he holds from the 
civil law, the not being forced to alienate his poſſeſſions. 

After the nations which ſubverted the Roman empire 
had abuſed their very conqueſts, the ſpirit of liberty cal- 
led them back to that of equity. They exerciſed the moſt 
barbarous laws with moderation: And if any one ſhould 
only doubt the truth of this, they need only read Beau- 
manoir's admirable work on juriſprudence, written in the 
twelfth century. 

They mended the highways in his time, as we do at pre- 
ſent, He ſays, that when a highway could not be gepaiced, 
they made a new one as near the old as. poſſible ; but in- 
demnified the proprietors at the * expence of thoſe ho 
reaped any advantage from the road. They determined at 
that time by the civil law; in our days we. e by 
the law of * | 5 f 
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That we o not to decide by the Rules of the Civil Lav h * 
7. to decide by Thoſe of the Political La bay 


T5” 12 E 


Mosr difficulties on this ſubject may be eaſily lee, by 
not confounding the rules derived from property with thoſe 
which ſpring from liberty. 

Is the demeſne of a ſtate or OT alienable, or is 


it not? This 2 ought to be decided by the political 


law, and not by the civil. It ought not to be decided by 
the civil law, becauſe it is as uecellry that there ſhould be 
demeſnes for the ſubſiſtence of a ſtate," 4s that the Rare 
| 1990 0 ſhould 

* The lord appointed colleQors to receive the toll from che peafunt, the 


gentlemen were obliged to contribute by the count, and the clergy: by _ 
biſhop. Brauvmanoir, chap. 25 T 
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ſhould have civil laws to regulate the Aiſpoſal of Proper. 
ty. 

71 then they alienate the 8 the ſtate will be forced 
to make a new fund for another. But this expedient 
overturns the political government, becauſe, by the na. 
ture of the thing, for every demeſne that ſhall be eſtabliſh. 
ed, the ſubje& will always be obliged to pay more, and the 


ſovereign to receive leſs ; 3 in a word, the demeſne is neceſ. 


ſary, and the alienation is nat. 
The order of ſucceſſion is, in monarchies, founded on 
the welfare of the ſtate, which makes it neceſſary that this 
order ſhould be fixed, to avoid the misfortunes, which, I 
have ſaid, muſt ariſe in a deſpotic W where all! is 
uncertain, becauſe all is arbitrary. 

The order of the ſucceſhon is not fixed for the fake of 
the reigning family; but becauſe it is the intereſt of the 
fate, that it ſhould have a reigning. family. The law 
which; regulates the ſucceſſion of individuals, is a civil law, 
whoſe view. is the intereſt of individuals; that which re. 
gulates the ſueceſſion to monarchy, is a political law, which 
has in view: the welfare and prefervation of the kingdom. 

It follows from hence, that when the political law has 


eſtabliſhed an order of ſucceſſion in a kingdom, and this or- 


der is at an end, it is abſurd to reclaim. the ſucceſſion in 
virtue of the civil law of any nation whatſoever. One 
particular ſocicty does not make laws for another ſociety. 
The civil laws of the Romans are no more applicable than 
any other civil laws. They themſelves did not make uſe 
of them, when they proceeded againſ kings: And the max- 
ims by which they judged kings, are fo abominable, that 
they ought never to be revived. © 

It follows alſo from heace, that when the political law 
has obliged a family to renounce the ſucceſſion, it is abſurd 
to inſiſt upon the reſtitutions drawn from the civil law. 
Reſtitutions are in the law, and may be good againſt thoſe 
who live in the law: But they are not proper for ſuch as 
have been raiſed up for the wt and who live for the 
law. 1 
I is ridiculous to pretend to decide the rights of king- 
doms, of nations, and cf the univerſe, by the ſame maxims 
2 or on 
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© uſe of an expreſſion of * Cicero) we 
ſhould decide the right of a gutter between individuals. 


_— — on — — 
CHAP. XVII. 
The ſame Subject continued. 


Osrxacisu ought to be examined by the rules of the po- 
litical, and not by thoſe of the civil law ; and fo far is this 
cuſtom from rendering a popular government odious, that 
it is, on the contrary, extremely adapted to prove its lenity. 
We ſhould be ſenfible of this ourſelves, if, while baniſh- 
ment is always conſidered amongſt us as a penalty, we 
were able to ſeparate the idea of oſtraciſm from that of 
uniſhment. | 


Ariſtotle + tells us, that it is univerſally allowed that this 


practice haz ſomething in it both humane and popular. If 
in thoſe times and places where this ſentence was executed, 
they found nothing in it that appeared odious ; is it for us, 
who ſee things at fuch a diſtance, to- think otherwiſe than 
the accuſers, the judges, and the accuſed themſelves ? 

And if we conſider that this judgment of the people load- 
ed the perſon with glory on whom it was paſſed ; that 
when at Athens it fell upon a man without f merit, from 
that very moment they ceaſe to || uſe it; we ſhall find 
that numbers of people have entertained a falſe idea of it, 
and that it was an admirable law which could prevent the 
ill conſequences which the glory of a citizen miglit pro- 
duce, by loading him with new glory. 


* ode | 3 
HAF. XVIIL 


That it is neceſſary to be whether the Laws which ſeem contardio⸗ 

8 1 ry, are of the ſame Claſs, e . 
Ar Rome the huſband was permitted to lend his wife to 
another. Plutarch tells us this F in exprefs terms. We 


* Lib. i. of laws. + Repub. lib, iii. cap. 13. 

t Hyperbolus. See Plutarch, life of Ariſtides. 

l It was found oppoſite to the ſpirit of the legiſlator. 
Platarch in his compariſon between Lycurgus and Numa, 
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know that Cato lent his * wife to | 
was not a man to violate the-laws of his country. 

On the other hand, a huſband who ſuffered his wife to 
be debauched, who did not bring her to juſtice, or who 
took her again after her + condemnation, was puniſhed, 
Theſe laws ſeem to contradict each other, and yet are not 
contradictory. The law which permitted a Roman to lend 
his wife was viſtbly a Lacedzmonian inſtitution, eſtabliſh. 
ed with a view of giving the republic children of a good 
ſpecies, if J may be allowed the term: The other had in 
view the preſervation of morals. The firſt was a law of 


policy the ſecond a civil n 
Xu 5 * 7 . * Fu 
| CHAP. XIX. 
That decide thoſe Things b the Civ il Law, 
—— ings by the Civi w, which og 


Taz law of the Vifigoths, enjoins, that the ee of the 
houſe ſhall be obliged to bind the man and woman they 
ſurpriſe in aer and to preſent them to the buſband 
and to the judge: A terrible law, which, puts into the 
hands of ſuch mean perſons the care of public, domeſtic, 
and private vengeance : : 

This law can be no where proper but in the ſeraglios of 
the eaſt, where the ſlave who has the charge of the inclo- 
ſure, is deemed an accomplice upon the diſcovery of the 
leaſt infidelity. He ſeizes the criminals; tiot ſo much with 
a view to bring them to juſtice, as to do juſtice to himſelf, 
and to obtain a ſcrutiny into the circumſtances of the action, 
in order to remove the ſuſpicion of his negligence, _ 

But, in countries where women are not guarded, it is 


| ridiculous to ſubject thoſe who govern | the wih, to the 


inquiſition of their ſlaves. By 
This inquifition may, in certain caſes, be at the moſt a 
WIE domeſtic regulation, but never civil! law. 
t E227 0” DGS W CHA P. 
® Plutaten, Hife of Cato. n 648 
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CHAP. XX. 


That we ought not to decide. by the Princeples of the Civil Laws thoſe 
things which beloug to the Law of Nations. 


LER TT conſiſts principally in not being forced to do a 
thing where the laws do not oblige. People are in this 
ſtate, only as they are governed dy civil laws; and be- 
cauſe they live under thoſe civil laws, they are free. 

It follows from hence, that princes who live not among 
themſelves under civil laws, are not free ; they are go- 
verned by force; they may continually force or be forced. 
From hence it follows, that treaties made by force, are as 
obligatory as thoſe made by free conſent. When we who 
live under civil laws, are, contrary to law, conſtrained to 
enter into a contract, we may, by the aſſiſt ance of the lav 
recover from the effe&s of violence : But a prince, who is 
always in that ſtate in which he forces or is forced, can- 
not complain of a treaty which he has been obliged by 
violence to enter into. This would be to complain Sof bis 
natural ſtate ; it would ſeem as 1f he would be a prince 
with reſpe& to other princes, and as if other princes ſhould 
be ſubje&s with reſpe& to him; that is, it would be con- 
trary to the nature of things. 


R 3 8 
| CHAP. XXI. 


That we ſhould not decide by Political Laws, things which Rong to the 
| Law of Nations, 


Va hook demand that every man be ſubje& to the 
criminal and civil courts of the country where he rehides, 


and to the cenſure of the ſo 
The law of nations requires, that Princes ſhall ſend | 
ambaſſadours; and a reaſon drawn from the nature of things 
does not permit theſe ambaſſadours to depend ether on the 
ſovereign to whom they are ſent, or on his tribunals. They 
are the voice of the prince who ſends them, and this voice 


Vor. II. M ought 
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ougnht to be free; no obſtacle ſhould hinder the execution 
of their office: They may frequently offend, becauſe they 
ſpeak for a man intirely independent; they might be 
wrongfully accuſed, of crimes, if they were liable to 
be puniſhed for crimes; if they could he arreſted for 
debts, theſe might be forged. Thus a prince who has 
naturally a bold and enterpriſing ſpirit, would ſpeak by the 
mouth of a man who had every thing to fear. We muſt 
then be guided, with reſpeQ to ambaſſadours, by reaſons 
drawn from the law of nations, and not by thoſe derived 
from political law. But if they make an ill uſe of their 
repreſentative character, a ſtop may be put to it by ſend- 
ing them back. They may even be accuſed before their 
maſter, who by this means becomes either their judge or 
their accomplice. 


— —— 
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CHAP, XXII. 
| The unhappy State of the Ynca Athualpa. 


Tex principles. we have juſt been eſtabliſhing, were cruel. 
ly violated by the Spaniards. The Ynca Athualpa“ 
could only be tried by the law. of nations; they tried him 
by political and civil laws; they accuſed him for putting 
to death ſome of his own ſubjects, for having many wives, 
&c. and to fill up the meaſure of their ſtupidity, they con- 
demned him, not by the political and civil laws of his own 
country, but by the political and civil laws of theirs. 


— — — — — 
CHAP. XXIII. 


That when, by ſome Circumſtance, the Political Law becomes deſtruQve 
to the State, we ought to decide by ſuch a Political Law as will preſcrve 
it, which ſometimes becomes a Law of Nations. 


Warx that political law which has eſtabliſhed in the 
kingdom a certain order of ſucceſſion, becomes deſtructive 
to the body-politic, for whoſe ſake it was eſtabliſhed, there 
is not the leaſt room to doubt but another political law 
may be made to change this order; and ſo far would _ 
aw 

* S2e Garcillaſſo de la Vega. 
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law be from oppoſing the firſt, it would in the main be en- 
tirely conformable to it, fince both would depend on this 
principle, that The /afety of the people is the ſupreme law. 
I have ſaid * that a great ſtate becoming acceſſory to a- 
nother, is itſelf weakened; and even weakens the principal. 
We know that it is for the intereſt of the ſtate to have 
the ſupreme magiſtrate within itſelf, that the public reve- 
nues be well adminiſtered, that its ſpecie be not ſent abroad 
to enrich another country. It is of importance, that he 
who is to govern has not imbibed foreign maxims : Theſe 
are leſs agreeable than thoſe already eftabliſhed. Beſides, 
men have an extravagant fondneſs for their own laws ard 
cuſtoms : Theſe conſtitute the happineſs of every commu- 
nity ; and, as we learn from the hiſtories of all nations, 
are rarely changed without violent commotions, and a great 
effuſion of blood. 
It follows from hence, that if a great ſtate has to its 
heir the poſſeſſor of a great ftate, the firſt may reaſonably 
exclude him, becauſe a change in the order of ſucceſhon 
muſt be of ſervice to both ſtates. Thus a law of Ruſſia 
made in the beginning of the reign of Elizabeth, moſt 
wiſely excluded from the poſſeſſion of the crown, eve 
heir who poſſeſſed another monarchy; thus the law 


Portugal diſqualifies every ſtranger who lays claim to the 


crown by right of blood. | 

But if a nation may exclude, it may with greater reaſon 
be allowed a right to oblige a prince to renounce, If the 
people fear that a certain marriage will be attended with 
ſuch conſequences, as ſhall rob the nation of its dependence, 
or diſmember ſome of its provinces, it may very juftly 
oblige the contractors and their deſcendents to renounce 
right oyer them ; while he who renounces, and thoſe to 
whoſe prejudice he renounces, have the leſs reaſon to com- 
plain, as the ſtate might originally have made a law to ex- 


M's: CHAP. 


Book viii, chap, 17. et ſeq, | 3: [ner A264 ES IN 


_ 
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CHAP. XXIV. 


'That the Regulations of the Police 2 of a different Claſs from other Civil 
ws. 


Tnuxkk are criminals, whom the magiſtrate puniſhes, there 
are others whom he reclaims. The firſt are ſubje& to the 
power of the law, the others to his authority : Thoſe are 
cut off from ſociety ; theſe they oblige to live according to 
the rules of ſociety, 

In the exerciſe of the police, it is rather the magiſtrate 
who puniſhes than the law; in the ſentence paſſed on 
crimes, it is rather the law which puniſhes than the ma- 
giſtrate. The buſineſs of the police conſiſts of affairs which 
ariſe every inſtant, and are commonly of a trifling nature 
There is then but little · need of formalities. The actions 
of the police are quick, they are exerciſed over things 
2 Which return every day; it would be therefore improper 
Ho it to inflict ſevere puniſhments. It is continually em- 
ployed about minute particulars; great examples are there- 
fore not deſigned for its purpoſe. It is governed rather by 
regulations than laws ; thoſe who are ſubject to its juriſ- 
diction, are inceſſantly under the eye of the magiſtrate: It 
1s therefore the faplt of the magiſtrate if they fall into ex- 
ceſs. Thus we ought not to confound a flagrant violation 
of the laws, with a ſimple breach of the police: theſe 
things are of a different order. 

From- hence it follows, that the. laws of that Italian * 
republic, where bearing fire-arms 1s puniſhed as a capital 
crime, and where it is not mote fatal to make an ill uſe of 
them, than. to carry them, is not agreeable to the nature of 
than 8. 

It f follows moreover, that the applauded action of that 
emperour, who cauſed a baker to be impaled whom he 
found guilty of a fraud, was the action of a Sultan, who 
knew not how to be juſt, without committing an outrage 


on juſtice, 
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That we ſhould not follow the general Diſpoſitions of the Civil Law, in 


things which ought to be ſubject to particular Rules drawn from their 
own Nature. 12 i 


Is it a good law, that all civil obligations paſſed between 
ſailors in a ſhip in the courſe of a voyage ſhould be null? 
Francis Pirard * tells us, that in his time it was not ob- 


ſerved by the Portugueſe, though it was by the French. 


Men who are together only for a ſhort time ; who have no 
wants, fince they, are provided for by the prince, who have 
only one object in view, that of their voyage; who are no 
longer in ſociety, but are only the inhabitants of a ſhip, 
ought not to contract obligations that were never introdu- 
ced, but to ſupport the burthen of civil ſociee r. 
In the ſame ſpirit was the law of the Rhodians, made at 
a time when they always followed the coaſts ; it ordained 
that thoſe who during a tempeſt ſtaid in a veſſel, ſhould 
have ſhip and cargo, and thoſe who quitted it mould have 
2 | 4 Lat OUS 413 O77 


* 
nothing. 
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BOOK XXVIL 


er THE ORIGIN AND REVOLUTIONS OF THE ROMAN LAWS 
ON SUCCESSIO NS. 


; 


4:44 | — FEES 2 
CHAP. I. 
of the Roman Laws on Succeſſion. 2 


Ti affair Wen its eftabliſhmentfrom the moſt diſtant 

antiquity ; and to penetrate to its foundation, permit me to 

2 among the firſt laws of the Romans, for what, I be- 
ve, nobody has yet been ſo happy as to diſcover. 

e know that Romulus * divided the land of his little 
kingdom among his ſubjects; it ſeems to me, that from 
hence the laws of Rome on ſucceſſions were derived. | 

The law of the diviſion of lands made it neceſſary that 
the property of one family ſhould not paſs into another : 
From hence it followed, that there were but two orders of 
heirs eſtabliſhed by law +, the children and all the deſcen- 
dents that were not emancipated, but lived under the power 
of the father, whom they called /i heredes, or his natural 
heirs :+ And in their default, the neareſt relations on the 
male-fide, whom they called agnati. 

It followed Iikewiſe, that the relations on the female-fide 
whom they called cognatz, ought not to ſucceed ; they 
would have conveyed the eſtate into another family, which 
was not allowed. 

From thence alſo it followed, that the children ought 
not to ſucceed to the mother, nor the mother to her chil- 

dren ; 

. Dionyf. Halicar. lib. | ii. c. 3. Plutarch, compariſon between Numa and 
Lycurgus. 

+ At ſi inteſtato moritur cui ſuus heres nec extabit, agnatus proximus 


— habeto. Fragment of the law of the twelve tables in Ulpian, the lafi 
tit 
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dren ; for this might carry the eſtate of one family into 
another. Thus we ſee them excluded “ by the law of the 
twelve tables ; it called none to the ſucceſſion but the ag- 
nati, and there was no agnation between the ſon and the 
mother. | 

But it was indifferent whether the favs heres, or, in de- 
fault of ſuch, the neareſt by agnation, was male or female ; 
becauſe, as the relations on the mother's {ide could not ſuc- 
ceed, though a woman who was an heireſs ſhould happen 
to marry, yet the eſtate always returned into the family 
from whence it came. On this account the law of the 
twelve tables does not diſtinguiſh, whether the perſon + 
who ſucceeded was male or female. | 

This was the cauſe, that though the grandchildren by 
the ſon ſuceeeded to the grandfather, the grandchildren by 
the daughter did not ſucceed ; for, to prevent the eſtate 
ſrom paſſing into another family, the agnati were preferred 
before them. Hence the daughter, and not her 4 children, 
ſucceeded to the father. 2 

Thus amongſt the primitive Romans the women ſuc- 
ceeded, when this was agreeable to the law of the diviſion 
of lands ; and they did not ſucceed when this law might 
ſuffer by it. | | 

Such were the laws of ſucceſſion among the primitive 
Romans ; and as theſe had a natural dependence on the 
conſtitution, and were derived from the diviſion of lands, it 
is eaſy to perceive that they had not a foreign original, and 
were not of the number of thoſe brought into the republic 
by the deputies ſent into the cities of Greece, 20 

Dionyſius Halicarnaſſus || tells us, that Servius Tullius 
finding the laws of Romulus and Numa on the diviſion of 
lands aboliſhed, he reſtored them and made new ones, to 
give the older a greater weight, We cannot therefore 
doubt, but that the laws we have been ſpeaking of, made 
in conſequence of this diviſion, were the work of theſe 
three Roman legiſlators. „ 

The order of ſucceſſion having been eſtabliſhed in con- 
ſequence of a political law, no citizen was allowed to break 

M4 in 

* See the frag. of Ulpian, $ 8. tit. 26. Inſt. tit. 3. in proœmio ad 8. C. 

Tertullianum. 


+} Paulus, lib. iv. ſent. tit. 8. 5 3. + Inſt, lib. iii. $ 15. 
| Lib. iv. p. 276. 
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in upon it by his private will; that is, in the firſt ages of 
Rome, he had not the power of making a teſtament. Vet 
it would have been hard to deprive him, in his laſt mo. 
ments, of the friendly commerce of kind and beneficent 
actions. | en 

They therefore found a method of reconciling, in this 
reſpect, the laws with the deſires of the individual. He 
was permitted to diſpoſe of his ſubſtance in an aſſembly of 
the people, and thus every teſtament was, in ſome ſort, an 
act of the legiſlative power. i 1190: 

The law of the twelve tables permitted the perſon who 
made his will, to chuſe which citizen he pleaſed for his 
heir. The reaſon that induced the Roman laws ſo ſtrictly 
to reſtrain the number of thoſe who might ſucceed ab in. 
teftato, was the law of the diviſion of lands; and the rea. 
ſon why they extended ſo widely the power of the teſtator, 
was, that as the father might fell “ his children, he might 
with greater reaſon deprive them of his ſubſtance. Theſe 
were therefore different effects, ſince they flowed from dif. 
ferent principles; and ſuch is, in this reſpect, the ſpirit of 
the Roman laws. i1ad-25 341 

The ancient laws of Athens did not permit a citizen to 
make a will. Solon + permitted it, with an exception to 
_ thoſe who had children: And the legiſlators of Rome, fill- 
ed with the idea of paternal power, permitted the making 
a will even to the prejudice of their children. It muſt be 
confeſſed, that the ancient laws of Athens were more con- 
fiſtent than thoſe of Rome. The indefinite permiſſion of 
making a will, which had been granted to the Romans, 
. ruined by little and little the political regulation on the di- 
viſions of lands: Tt was the principal thing that introduced 
the fatal difference between riches and poverty: Many 
ſhares were united in the ſame perſon; ſome citizens had 
too much, and a multitude of others had nothing. Thus 
the people being continually deprived of their ſhares, were 
inceſſantly calling out for a new diftribution of lands. 
They demanded it in an age when the frugality, the parſi- 
mony, and the poverty of the Romans were their diſtin- 

| oy | ++,» guiſhing 
. * Dienyſius Halicarnaſſus proves by a law ef Numa, that the law 
which permitted a father to ſell his ſon three times, was made by Romulus, 


and not by the Decemvirs. Lib. 2. 
1 See plutarch, life of Solon. 
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guiſhin g characteriſtic; as well as at a time when their 
luxury Was become ſtill more aſtoniſhing. 30 2 

Teſtaments being properly a law made in the aſſembly; of 
the people, thoſe who were in the army were thereby de- 
prived of a teſtamentary power. The people therefore 
gave the ſoldiers: the privilege * of making before their 
companions, the diſpoſitions which + ould have "ow 
made before them. 

The great aſſembly of the peaple met. * twice a-year ; 
beſides, both the people and affairs brought before them 
were increaſed: they therefore judged it convenient” to 

it all the citizens to make their t will before ſome 
E citizens of ripe age, who were to repreſent the body 
of the people: They too 1 * |] citizens, before whom the 
inheritor 4 purchaſed his family, that is, his inheritance, 
of the teſtator ; another citizen brought a-pair, of ſcales to 
weigh the value; ; for the Romans 1 as Vet had no 
money. 1 181891 - 

To all appearance theſe five citizens were 10 pendant 
the five clafles of the people; and they ſet no value on the 
fixth, as being compoſed of men who had no property. 

We ought not to ſay, with Juſtinian, that theſe {ales were 
merely imaginary; they became, indeed, imaginary in 
time, but were not ſo originally. Moſt of the laws which 
ated wills, were built on the reality of 
theſe ſales: we find ſufficient proof of this in the Frag- 
ments of Ulpian 1. The deaf, the dumb, the prodigal, 
could not make a will; the deaf, becauſe he could not hear 
the words of the buyer of the inheritance; the dumh, be- 
cauſe he could not pronounce the terms of nomination ; 
tae prodigal, becauſe, as he was excluded from the manage- 


ment of all affairs, he could not fell. bis: a tier 


OOF Ie Rar fla wi ia gion wil 
Ai! DOE OP als 


. This <" L205 a4 in belege was enten they 
called military, which was eſtabliſhed. only by Po conſtĩtuti 5 ol the 
perours, leg. I. #. de milit. teft. This was one 0 the artifices d dy] which they 
cajoled the ſoldiers. 

+ This teſtament was not in writing, — Was Lib menen 
libra et tabulis, as Cicero ſays, lib. i. de oratore. 

F Inſtitut. lib. 2. tit. 10. $ 1. Aulus Gellius, lib. 15. cap, 27. They cal- 
led this form of teſtament per es & libram. 

| Vipian, tit, 10.$-4. - $ Theoph. inſt. lib. 2. tit; 20. nag 2 

I. Livy, lib 4. nondum argentum JO, erat. He eat of — 
the ſiege of Veii. 

4 Tit. 20. $ I 3» 
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Wills being made in the afſembly of the people, were 
rather the acts of political than of civil laws, a public ra. 
ther than a private right; from whence it followed that 
the father, while his fon was under his authority, could 
not give him leave to make a will. 

Wills among moſt nations, are not ſabjett to greater for. 
malities than ordinary contracts: becauſe both the one and 
the other are only expreſſions of the will of him who makes 
the contract, and both are equally a private right. But, 
among the Romans, where teſtaments were derived from 
the public law, they were attended with much greater for. 
malities * than other affairs; and this 1s ftill the caſe in 
thoſe provinces of France which are governed by the Ro. 
man law. 

| Teſtaments being, as I have ſaid, a law of the people, 
they ought to be made with the force of a command, an( 
in ſuch terms as are called direct and imperative F Hence 
a rule was formed, that they could neither given or tranſl. 
mit an inheritance, without making uſe of the imperative 
words : from whence it followed, that they might very 
juſtly in certain caſes make a ſubſtitution ; and ordain, 
that the inheritance ſhould paſs to another heir; but that 
they could never make a fiduciary bequeſt |], that is, 
charge any one in terms of intreaty to reſtore an inheri- 
tance, or a part of an inheritance, to another. | 

When the father neither inſtituted his ſon his heir, nor 
difinherited him, the will was annulled ; but it was valid, 
though he did not difinherit his daughter, nor inſtitute her 
his heireſs. The reaſon is plain: when he neither inſti- 
tuted nor difinherited his ſon, he did an injury to his grand- 
ſon, who might have ſucceeded ab intęſtato to his father; 
but in neither inſtituting nor diſinheriting his daughter, he 


did no injury to his daughter's children, who could not 


ſucceed ab inteſtato to their mother F : becauſe they were 
neither / heredes nor agnati. "1 


The 


® Inſtit. lib. 2. tit. 10.5 I. + Let Titius be my heir, 
© + Vulgar, pupillary, and exemplary. | 
I Auguſtus, for particular reaſons, firſt began to authoriſe the fiduciary 
bequeſt, which in the Roman law was called fideizommiſſum. Inſtir, lib. ii. 


tit. 23. in 2 


$ Ad liberos matris inteſtatæ hereditas, 16. ra. ob non pertinebat, quia 
keminæ ſuos heredes non habent. Ulpjan. fragm. tit. 26. § 7. 
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The laws of the ancient Romans concerning ſuccefſions 
being formed with the ſame ſpirit which dictated the di- 
viſion of lands, did not ſufficiently reſtrain the riches of 
women ; by this means a door was left open to luxury, 
which is always inſeparable from this fort of riches. Be- 
tween the ſecond and Third Punic war, they began to per- 
ceive the evil, and made the Voconian * law ; but as they 
were induced to this by the moſt important conſiderations, 
moreover as but few monuments have reached us that take 
notice of this law, and as it bas hitherto been ſpoken of in 
a moſt confuſed manner, I ſhall endeavour to clear it up. 

Cicero has preſerved a fragment, which forbids the in- 
ſtituting a woman an + heireſs, whether ſhe was married 
or unmarried. | | | 

The epitome of Livy, where he ſpeaks of this law, ſays 
no t more: it appears from || Cicero and St. Auguſtine $, 
that the daughter, though an only child, was comprehend- 
ed in the prohibition. 

Cato the elder / contributed all in his power, to get 
this law paſſed. Aulus Gellius cites a fragment I of a 
ſpeech which he made on this occaſion. By preventing 
the ſucceſſion of women, his intent was to take away the 
ſource of luxury; as, by undertaking the defence of the 
Oppian law, he intended to put a ſtop to luxury itſelf. 

In the inſtitutes of Juſtinian |, and Theophilus + men- 
tion is made of a chapter of the Voconian law, which li- 
mits the power of bequeathing. In reading theſe authors, 
every body would imagine that this chapter was made to 
prevent the inheritance from being ſo exhauſted by le 
cies, as, to make it unworthy of the heir's acceptance. But 
this was not the ſpirit of the Voconian law. We have juſt 
ſeen that they had in view the hindering women from inhe- 
riting an eſtate. The articles of this law, which ſet bounds 

1 to 
eee 


we ſhould read Voconius, inſtead of Folumnius. 
f Sanxit . . . . ne quis heredem virginem neve mulicrem faceret. Cicero's 
ſecond oration againft Verres. | 
t Legem iſs; ne quis heredem mulierem inſtitueret , /ib, 41. 
! Second oration againſt Verres. 
Of the city of God, lib 3. J Epitome of Livy, lib. 41. 
+ Lib. 17. cap. 6. þ Inſtit, lib. 3. tit. 22. —+ Ibid, 
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to the power of bequeathing, entered into this view : for 
if people had been poſſeſſed of the liberty to bequeath a; 
much as they vleaſed, the women ' might haye received as 
legacies, what they could not receive by ſucceſſion, 

e oconian law was made to hinder the women from 
growing too wealthy ; ; for this end it was neceſſary to de. 
prive them of large inheritances, and not of ſuch as could 
not give riſe to luxury. Thus we find in Cicero “, that 

omen were rendered incapable of ſucceeding to none hut 
thoſe, who were rated high in the cenſor's books f. 

© The civil wars were the deſtruQion of an infinite num. 

[er of citizens. Under Auguſtus, Rome was almoſt de. 
ſerted : It was neceſſary to repeople it. They made the 
Papian, laws, which omitted nothing that could encourage 
f the, citizens to marry, and procreate children. One of 
the principal means was to increaſe ||, in favour of thoſe 
who gave into the views of the law, the hopes of being 
heirs, and to diminiſh the hopes of thoſe who refuſed ; aud 
as the Voconian law had rendered women incapable of ſuc. 
ceeding, the Papian law, i in certain caſes, diſpenſed with this 
prohibition. ; 

Women, 5 ef] ecially thoſe who had children, were ren- 
dered capable of receiving in virtue of the will of their 
huſbands ; ; they even might, when they had children, re- 
ceive in virtue of the will of ſtrangers. All this was in 
gee, oppoſition to. the regulations of the Voconian law: 

yet It. is remarkable, that the ſpirit of this law waz 
_ entirely abandoned. For example, the Papian law, 
which permitted a man who had one child © to receive an 
entire inheritance by the will of a ſtranger, granted the 
ſame favour, to the wife only when ſhe bad three chil. 
| ag. 1 
21007 1 


. Second o oration againſt Verres. 
"= ui ſenſus efſet, which Dio, lib. 56. explains of him who had a hundred 
thouſand, that is, of him who had the firſt aſks; as we . et in Livy, 
lib. 1. and Dionyſius Halicarnaſſus. | 

| See what has been ſaid in book 23. chap, 2. 

The ſame difference occurs in "7A regulations of the Papian law. 
See the fragments of Ulpian $ 4, 5, & 

§ See — = of Ulpian, tit 15. § 16. 

q Quod flious, vel filia naſcitur, ex me 
ura parentis habes, N me ſeriberes heres. 

"ar uvenal, ſat. 9. 

J See law 9. c. Theod. de bonis proſeriptorum, & Dio, lib 55. See the 

fragm. of Ulpian, tit. laſt, $ 6. ti. 29 5 3. 
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LL OR it muſt be remarked, that the Papian law did not rendet 
une the woman who had three children capable of ſucceeding; 

| except in virtue of the will of -ſtrangers ; and that, with 
fron reſpect to the ſucceſſion of relations, it left the ancientlaws, 
to de. and particularly the * Voconian, in all their force. But 
could this did not long ſubſiſt. 3 
that Rome, corrupted by the riches of every nation, had 
. but changed her manners ; the putting a ſtop to the luxury 


of women was no longer minded. Aulus Gellius, who 
lived under + Adrian, tells us, that in his time the Voco- 
nian law was almoſt aboliſhed ;. it was buried under the 
opulence of the city. Thus we find in the ſentences of 
Paulus t, who lived under Niger, and in the fragments of 
Upian ||, who was in the time of Alexander Severus, that 
the fiſters on the father's fide might ſucceed, and that none 
but the relations of a more diſtant degree were in the caſe 
of thoſe prohihited by the Voconian law. 

We find { by the proceedings of Verres, that the præ- 
tors extended or reſtrained the Voconian law at pleaſure. 
The ancient laws of Rome began to be thought ſevere. 
The prætors, moved by nothing but reaſons of equity, mo- 
deration, and decorum, enervated all theſe laws. This is 
becauſe the great advantages reſulting from laws, lie often 
cloſely concealed, while the little inconyeniences that at- 
tend them are moſt ſenſibly felt. 

We have ſeen that by the ancient laws 1 Rome wo- 
thers had no ſhare in the inheritance of their children. The 
Voconian law afforded a_ new reaſon for their excluſton. 
But the emperour Claudius gave the mother the ſacceſſion 
of her children as a conſolation for their loſs. The Ter- 
tulian ſenatuſconſultum, made under Adrian ¶ gave it tliem 
when they had three children, if free women, or four, Tf 
they were freed women. It is evident, that this decree of 
the ſenate was only an extenſion of the Papian law, which 
in the ſame caſe had granted to women the inheritances 
left them by ſtrangers. At length Juſtinian granted 

them 


* Fragm. of Ulpian, tit. 16. 5 1. Sozomenus, lib. I. cap. 6. 

+ Lib. 20 cap. 1. Lib. iv. tit. 8. 5 3. 

Tit. 26. § 6. $ Cicero, ſecond oration againſt Verres. . 

J That is, the Emperour Pius, who changed his name to that of Adrian 
9. by ado tion. 

+ Lib, ii. cod. de jure liberorum. Inſtit. tit. 3. $ 4. de ſen. conſult. 
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embarraſſments of the ancient juriſprudence, 


to THE SPIRIT Book XXVII. 
them the ſucceſſion independently of the number of their 


children, | 

The ſame cauſes which had debilitated the law that pre, 
vented the ſucceſſion of women, ſubverted that by degree; 
which had limited the ſucceſſion of the relations of the wo. 
man's fide. Theſe laws were extremely conformable tg 
the ſpirit of a good republic, where they ought to have 
ſuch an influence, as to prevent this ſex from taking a pride 
in luxury, in riches, or in the hopes of obtaining richez, 
On the contrary, the luxury of a monarchy rendering mar. 
Tiage expenſive and coſtly, it ought to be there encouraged, 
both by the riches which women may beſtow, and by hope 
of the inheritances it is in their power to procure. Thy; 
when monarchy was eſtabliſhed at Rome, the whole ſyſtem 
of ſucceſſions was changed. The prætors called the relz. 


tions of the woman's fide in default of thoſe of the male 


fide, though by the ancient laws, the relations of the wo. 
man's fide were never called. The Orphitian ſenatuſconſul. 
tum called children to the ſucceſſion of their mother; and 
tune emperours V alentinian *, Theodoſius, and Arcadius, 
called the grandchildren by the daughter to the ſucceſſion 
of the grandfather. In ſhort, the emperour Juſtinian f left 
not the leaſt veſtige of the ancient rights of ſucceſſions : he 
eſtabliſhed three orders of heirs, the deſcendents, the aſcen- 
dents, and the collaterals, without any diſtinctions between 
the males and the females, between the relations on the 
woman's fide, and thoſe on the male fide, and abrogated all 


of this kind, which were ſtill in force; he believed that he 


followed nature even in deviating from what be called the 


BOOK 


Lib 9. cod. de ſuis & legitimis heredibus. 
+ Lib: 14. cod, de iuis & legitimis heredibus, & Nov. 118, & 127. 
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BO OK. XVIII. 


or THE ORIGIN AND REVOLUTIONS OF THE CIVIL LAWS 
* AMONG THE FRENCH. vp T 


In nova fert animus mutatas dicere formas. | 
Corpora Ovid, Meran. 


< — — —— — — — — 


— — 6 — 
CHAP. I. 
Different Character of the Laws of the ſeveral People of Germany. 


Auras the Franks had quitted their country, they made 
a compilement of the Salic laws, with the aſſiſtance of the 
ſages of their own nation. The tribe of Ripurian Franks 
having joined itfel under Clovis + to that of the Sahans, 
preſerved its own cuſtoms; and Theodoric king of Au- 
ſtraſia ordered them to be reduced into writing, he collec» 
ted likewiſe || the cuſtoms of thoſe Bavarians and Germans 
who were dependent on his kingdom. For Germany hav- 
ing been weakened by the migration of ſuch a multitude 
of people, the Franks, after conquering all before them, 
turned back their victorious arms, and extended their do- 
minion into the foreſts of their anceſtors. Very likely the 
Thuringian code { was given by the ſame Theodoric, fince 
the Thuringians were alſo his ſubjects. As the Frihans . 
were ſubdued by Charles Martel, and Pepin, their Y law 
| | Cannot 
See the prologue to the Salic law. Mr Leibnitz ſays, in his treatiſe of 
the origin of the Franks, that this law was made before the reign of Clo- 
vis; but it could not be before the Franks had quitted Germany, for they 


did not at that time underſtand the Latin tongue. 
Se Gregory of Tours. 
15 See the prologue to the law of the Bavarians, and that to the Salic 
w. [ 1bid. 2 
$ Lex Angliorum Werinorum, hoc eſt, Thuringorum. 
They did not know how to write. 
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cannot be prior to thoſe princes. Charlemagne, the firg 
that reduced the Saxons, gave them the law ftill extant, 
and we need only read theſe two laſt codes, to be convin. 
ced they came from the hands of conquerours. As ſoon a; 
the Vif goths, the Burgundians, and the Lombards, had 
founded their reſpective kingdoms, they reduced their layy 
into writing, not with an intent of obliging the vanquiſh. 
ing nations to conform to their cuſtoms, but with a deſign 
of following them themſelves. 

There is an admirable ſimplicity in the Salic and Ripu. 

rian laws, as well as in thofe of the Allemans, Bavarian, 
Thuringions, and Frifians. They breathe an original 
rudeneſs, and a ſpirit "which no change or corruption of 
manners had weakened. They received but very few al. 
terations, becauſe all thoſe people, except the Franks, re. 
mained in Germany. Even the Franks themſelves laid 
there the foundation, of a great part of the empire ; ſo that 
they had none” but German laws. The ſame cannot be 
ſaid of the laws of the Vifigoths, of the Lombards and 
Burgundians ; their character altered conſiderably from the 
great change which happened in the character of thoſe 
ane who had ſettled in their new habitations. 

The kingdom of the Burgundians did not laſt long 
enough to admit of great changes in the laws of the con- 
quering nation. Gundebald and Sigiſmond, who nd 
their cuſtoms, were almoſt the laſt of their kings. The 
laws of the Lombards recerved additions rather than 
changes. The laws of Rotharis were followed by thoſe 
of Grimoaldus; Luitprandus, Rachis; and Aſtulphus; 
but did not aſſume a new form. It was not ſo with the 
laws of the Viſigoths * ; their kings new-moulded them, 
and had them alſo new moulded by the clergy. 

The kings indeed of the firſt race ſtruck out of + the 8a- 


lic and the Rigurian laws, whatever was abſolutely incon- 


fiſtent with'Chriſtianity ; but left the main part untouch- 
ed. This cannot be ſaid of the laws of ü the 2 
The 


They were made by Euric, and amended by Leovigildus. See Iſidor- 
us' chronicle. Chaindaſuinthus and Receſſuinthus reformed them, Egi "yas 
ordered the code now extant to be made, and commiſſioned biſhops for 

ar: od, ; nevertheleſs, the laws of Chaindaſuĩrthus and Receſſuinthus were 
erved, as appears by the ſixth council of Toledo. 
1 See the prologue to the law of the Bavarians. 


pox laws of the Burgundians, and eſpecially thoſe of 
the Viſigoths, admitted of corporal puniſhments : theſe 
were not tolerated * by the Salic and * laws ; they 
preſerved their character much better. Fe 
The Burgundians and Viſigoths, whoſe provinces were 
greatly expoſed, endeavoured to conciliate the affections of 
the ancient inhabitants, and to give them the moſt impar- 
tial civil laws +; but as the kings of the Franks had 
eſtabliſhed their power, they had no ſuch conſiderations. 

The Saxons, who lived under the dominion of the Franks, 
were of an untraQable . temper, and prone to revolt. 
Hence we find in their || laws the ſeverities of a conqueror, 
which are not to be met with in the other codes of the 
laws of the barbarians. _ 

We ſee the ſpirit of the German laws in, the pecuniary 
puniſhments, and the uw” of a EW in thoſe of an 
aflictive nature. Nat 

The crimes they commit in a their: own. , country are ſub- 
x to corporal puniſhment ; and the ſpirit of the German 
laws is followed only in the pumiſhment of crimes com- 
mitted beyond. the extent of their Own territory. 1 

They are plainly told, that their crimes ſhall meet with 


no Mee and . are nee, the mo 8 5 


6 " 

The. biſhops had an immenſe r 2 the — 
the Vi kings; the moſt important affairs being de- 
bated in gouncils. All the maxims, principles, and views 
of the Inquiſition, are owing to the code of the Vi- 
figoths ; and the monks have only r the Jews, 
the laws formerly enacted by biſhops. 

In other reſpects the laws of Gundebald for the — 
dans ſeem pretty judicious ; and thoſe of Rotharis, and of 
the other Lombard prinoes, are ftyll more ſo. But the 
laws of the Viſigoths, thoſe, for inſtance, of Neceſſiijnthus, 
1 3 3 ridiculous, and 

Vol, II. dS + .-.__ fooliſh; 
"© We find a few li in Cho 8 r 
Reclty at 22... d f. 58. Bee allo G Dem wy he 
* and A be pt, oF be Viſigorhs. A. 3 * 


See lower down, chap. 3. Ne e 
Jes thap: 3.F 8. and 9. & chap 4. 92 6 ＋. 4 corny 6 hoon 
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fooliſh; they attain not their end; they are ſtuffed with 
rhetoric, and void of ſenſe, 1 frivolous | in the ſubſtance, and 
ane in the ſtyle. 


CHAP. IT. 


That the 1 Laws oof the Barbarians were al Perſonal, 


Ir i is a diſtinguiſhing charafter of theſe laws of the Barbs. 
rians, that they were not confined to a certain diſtrict; the 
Frank was tried by the law of the Franks, the Aleman by 
the law, of the Allemans, the Burgundian by that of the 
Burgundians, the Roman by the Roman law: nay, ſo far 
were the conquerors in thoſe days from reducing their laws 
to an uniform ſyſtem or body, that they did not even think 
of becoming legiſlators to the people they had conquered. 

The original of this 1 find in the manners of the Ger. 
man people. Theſe nations were parted aſunder by marſh. 
es, lakes, and foreſts ; and Czfar * obſerves, they were 
fond of ſych ſeparations, Their dread of the Nen 
brought about their re- union; and yet each individual 
among theſe mixed people was ſtill to be tried by the 

' eſtabliſhed cuſtoms of his awn nation, Each people apart 
was free and independent, and when they came to be in- 
termixed, the independency ſtill continued; the country 
was common, and the government peculiar ; the territory 
the ſame, and the nations different. The ſpirit of perſonal 
laws prevailed therefore among theſe people before ever 
they ſet out from their own homes, and they carried it 
with them into their conqueſts. 

We find. this cuſtom eſtabliſhed in the formulas of Mar- 
culfus +, in the codes of the laws of the Barbarians, but 
chiefly in the law of the Ripuarians t, and in the decrees 
of the kings of the firſt race ||, from whence the capitula- 
ries made on that g. ret in the ſecond g Face were deriv- 

ed. 


Pe bello Gallico, lib. 6. 
+ Lib. i. formul. 8: Chap. 


That of Clotarius i in $60, Baluſiue edit. of the capitularies, tome i. 
art. 4. ibid. in fine. - 


$. Capitul. added to the law of the Lombards lib. i i. tit, 25. * 71. lib 
1. . K. cap 7. * —_ 1. et 2. — * 


III. 


with 
and 
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ed. The children * followed the law of their father, the 
wife + that of the huſband, the widow + came back to her 
own original law, and the freedman || was under that of his 

on, Beſides, every man could make choice of what 
Jaws he pleaſed ; but the. conſtitution of g Lotharius I. re- 
quired this choice ſhould be made W 


13 7 


* 


CHAP. III. ; 
; t Ain. , 
w_ difference between Pe. Salic Lou and thofe of the Vion and 
| Burgundians. Tus 


Wr have already obſerved, that the laws of the Burgun- 
dians and Viſigoths were impartial ; not ſo the Salic law, 
for it eſtabliſhed between the Franks and Romans the moſt 
mortifying diſtinctions. When a Frank, a Barbarian, or 
2 aloe, under the Salic law happened to be killed, a 
tion of 200 ſols was to be paid to his relations C; ; 

ah one hundred upon the killing of a Roman poſſeſſor , 
and no more than 45 for a Roman tributary. | The com 
fition for the murder of one of king's vallals, 
Frank Ih, was 600 ſols; if a Roman, though the Ling's 8 
gueſt +, only 300 +. The Salic law made therefore a 
cruel diſtinckion between the Frank and Roman lord, and 
the Frank and Roman commoner. 

Farther, if a number of people were gat together to aſſault 


2 Frank in his houſe , and he happened to be killed, the 


Salic law ordained a compoſition of 600 ſols; but if a Ro- 


man or a freedman Was aſſaulted, only half that compo- 


N 2 F ſition, 
. Capital. added to the law of the Lombardy, lb, 3 ii. "tit 5. 
Ibid, © 1 Ibid. chap. 2. 


Ibid: lib. il. tit. 35. cap. 2 * 

In the law of the Lombard, lib. ii i. tit. 57. 

Salic law, tit. 44. 

„r o u ene pabrotaa weed Salic laws, tit. 44. § 15. Sce 


alſo $ 7 ui in truſte dominica eſt. Zbid. tit. 44. 5 4. 
Si Romanus homo conviva regi ſucrit. Bid. $ 6. 
he principal Romans ſollowed the court, as may be ſeen by the lives 
of . biſhops, who were there educated; there were y any but 
Romans that knew how to write. 


== Ibid. tit. 45. | 
 Lydus, whoſe condition was bgtter than that of a bondman. 2 of 
the Alemans, chap. 95. 
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ſition. By the ſame law *, if a Roman put a Frank in 
irons, he was liable to a compoſition of 3o ſols; but if 2 
Frank had thus uſed a Roman, he paid only 15. A Frank 
ſtript by a Roman was intitled to a compoſition of 62 1.2 
ſols, and a Roman ſtript by a Frank received only 30, 
Such unequal, treatment mult S have been very grie, 
vous to a Roman. 

And yet a celebrated a 1 * a | ſyſtem of the 
eſtabliſhment of the Franks in Gaul, on a ſuppoſition that 
they were the beſt friends of the Romans; they who did, 
and they who ſuffered from, the Romans ſuch an infinite 
deal of miſchief; The Franks, the friends of the Romans, 
they who, after ſubduing them by their arms, oppreſſed 
— in cold blood by their laws! They were exactly the 
Friends of the Romans, as the Tartars who conquered 
China were the Friends of the Chineſe. 

If ſome Catholic biſhops thought fit to make uſe of the 
Franks i in deſtroying the Arrian kings, does it follow, that 
they, had a deſire of living under thoſe barbarous people 
And can we from hence conclude, that the Franks had any 
particular, regard for the Romans? I ſhould, draw quite 
different, conſequences; „ The leſs, the Franks had to feat 
from the Romans, the leſs indulgence they had for them. 

"The Abbe du Bos has conſulted but indifferent autho- 
rities for his. hiſtory, ſuch. as poets and orators: Works of 
parade and oſtentation are an ee ion for 
building F ar bor e Ve notes 

t io this 42 
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CHAP. IV. 1 Y 


1 > Mau 


In what manner the Roman Law came to be loſt- in the Country ſubject 


to the Franks, and pteſer ved in that ſubject to the Goths and 3 5908 
ans. 


* 
or I- vat 1 


War has een above ſaid will evi ſms light upon 
other chings, which have hitherto been n in great 
; ovjearity; 1 bs | 1 The 


© 163% 14 4 "IF. 1 IF $4 
* Tit. 8 3 3. 6 f 
+ The Able a * 
1 Witneſs the — of Arbogaſtes in Gregory of Tours, hiſt. lib. 2. 
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The country at this day called France, was, under the 
firſt race, governed by the Roman law, or the Theodoſian 
code, and by the different laws of the barbarians *, who 
ſettled in thoſe parts. | 1A | HOOD] 

In the country ſubject to the Franks, the Salic law was 
eſtabliſhed for the Franks, and the + Theodoſian code for 
the Romans, In that ſubje& to the Viſigoths, a compile- 
ment of the Theodoſian code, made by order of Alaric t, 
regulated diſputes among the Romans; the national cuſ- 
toms which Euric || cauſed to be reduced into writing, de- 
termined thoſe among the Viſigoths. But how comes it, 
ſome will ſay, that the Salic laws gained almoſt a"general 
authority in the country of the Franks, and the Roman 
law gradually declined ; whilſt in the juriſdiction of the 
Vißigoths the Roman law ſpread itſelf, and obtained at laſt 
a general ſway ? n * Wadi 
My anſwer is, that the Roman law came to be diſuſed 

among the Franks, becauſe of the great advantages accru- 
ing from being a Frank, a barbarian F, or a perſon _ 
under the Salic law; every one in that cafe readily quit- 
ting the Roman to live under the Salic law. The (clergy 
alone retained it, as a change would be of no advantage to 
them. The difference of conditions and ratiks conſiſted 
only in the largeneſs of the compoſitions, as I ſhall ſhow in 
another place. Now + particular laws allowed the clergy 
as favourable” compoſitions,” as thoſe of the Franks; for 
which reaſon they retained the Roman law. This law 
brought no hardſhips upon them; and in other reſpects it 

—— — ——— wa. 
* The Franks, Viſigoths, and B dian 8 
+ It * finiſhed in 4 8 72 * T1 | 
The 20th year of the reign of this prince, and publiſhed two years 
aſter by Anian, as appears by the preface to that code. 

The year 504 of the Spaniſh zra, the chronicle of Iſidorus. [7 
2 Francum, aut barbarum, aut hominem qui Salica lege vivit. Salic Law, 
: . to the Roman law under which the church lives, as is ſaid 
in the law of the Ripuarians, tit. 58, § 1. See alfo the numberleſs auth 
rities on this head produced by Du Cange, under the word Les Romana. 

See the capitularics added to the Salit law in Lindembroke, at the end 
of that law, and the different codes of the laws of the barbarians; concert» 
ing the privileges of ecclefiaſtics in this reſpet. Sec alſo the letter of 
Charlemagne to his ſon Pepin king of Italy, in the year 807, in the edition 
of Baluſius, tome i. p. 462, where it is ſaid, that an eccleſiaſtic ſhould receive 
a triple compoſition ; and the colle Sion of the capitulatieg lib. v. art. 303. 
tome 1. edition of Baluſius. | | i) 2 ; 


| 
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was propereſt for them, as it was the work of Chriſtian 
emperouts. 

On the other hand, in the piu of the Viſigoths, 
as the Viſigoth law * gave no civil advantages to — Vi 
ſigoths over the Romans, the latter had no reaſon to dif. 
continue living under their own law, in order to live un. 
der another. They retained therefore their own laws, 
without adopting thoſe of the Viſigoths. = 
— This is fall further confirmed, in proportion as we pro. 
ceed. The law of Gundebald was extremely impartial, 
not favouring the Burgundians more than the Romans. It 
appears by the preamble to that law, that it was made for 
the Burgundians, and to regulate the diſputes which might 
ariſe between them and the Romans ; and in this laſt cafe 
the judges were veg ually divided of a ſide. This was ne. 
ceſſary for particular reaſons, drawn from the political re. 
gulations of thoſe times f. The Roman law was continu. 
ed in Burgundy, in order to regulate the diſputes of Ro- 
mans among themſelves. The latter had no mducement 
to quit their own law, as in the country of the F ranks; 
and the rather as the Salic law was not eſtabliſhed in Bur. 
gundy, as appears by the famous letter which Agobard 
wrote to Lewis le Debonnaire. _ 

Agobard t defired that prince to eſtabliſh the -Salic lay 
in Burgundy ; conſequently it had not been eſtabliſhed 
there at. that time. Thus the Roman law did, and ftill 
does ſubſiſt in fo Fri provinces, which formerly depend- 
ed on this Kingdom. 

The Roman and Gothie laws continued likewiſe in the 
country of the eſtabliſhment of the Goths, where the Sa- 
lic law was never received. When Pepin and Charles 
Martel expelled the Saracens, the towns and provinces, 
which ſubmitted to theſe princes ||, petitioned for a conti- 
.mratice of their own laws, and obtained it: This, in ſpite 
of the uſages of thoſe times when all laws were perſonul, 
 foon made the Roman law to be conſidered as a real and 
| territorial law 1 in choſe countries. 


q eh 7 437 vo £5; > Thi 
are 


15 ſhall ſpeak in Hl TY bock xx. 2 7,8, et 9. 

1 Catel, ſt Lor Languedoc, produces to the purpoſe a chronicle of the 
year 759. Franci Narbonam objadent, 2 ſacramento Gotbis, ut ſi civitaten 
traderent partibus Pepini, fermitterent, eos legen ſuam babere : quo fatto, C. 
toi Saracenos eccid:runt, et civitatem — oh gpini reddidtrunt. 


pl 
the Bignons ? banks. ej 


ſtill in uſe under Lewis le Debonnaire, as 
plainly evinces. 
tes calls the country occupied by the Viligoths the coun- 
try of the Roman law, * the law the Vile was 
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This appears by the.edi& of Charles the Bald, given at 
Piſtes i in the year 864, which * diſtinguiſhes the countries 
where cauſes were decided by the Roman law, from where 
it was otherwiſe. 

The edi& of Piſtes ſhews two things ; one, that. there 
were countries where cauſes were decided by the Roman 
law, and others where they were not ; and the other, that 
thoſe countries where the Roman law obtained, were pre- 
ciſely f the ſame where it is {till followed at this very day, 
as appears by the ſame. edict. Thus che diſtinction of the 
provinces of France, under cuſtom, and thoſe under written 
law, was "TY eſtabliſhed at the time of the edit of 
Piſtes. 


- 
2 1 
= 


Uikioguilhe the countries of the Roman law, from thoſe 


which were not; the meaning is, that in countries which 


were not of the Ronan law, ſuch a multitude of * * 


had choſen to live under ſome or other of the laws of 
barbarians, that there were'ſcarce any who would live. "ar 
der the Roman law ; and that in the countries of the Ro- 
man law there were few who would chuſe to live Under 
the laws of the barbarians. 

I am not ignorant, that what is here OCT! watt be 


reckoned new; but if the things 1 aſſert he true, ſurely 


they are very anbient. After all, what rreat matter is it; 
whether they corhe from me, from "i Lk or * 


| nA * 
The fame gubject continued: | 


tus] 


Tas law or Gundebald fublited a. long time among the 


Burgundians, in conjunction with the Roman law : It was 
as Agobard's letter 
In like manner, though the, edit of ,Piſ- 


In illa terra in qua judicts ſecundum 3 Fate terminantur, 
ſecundum — legem judicetur ; et in illa terra in qua, Kc. Are. 16. See 


7 Sea ar art. 12. et 16. of the ediR of Piſtes; i in Cavilono; in Narbons, t. 


=. 
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always in force there; as appears by the ſynod of Troy es 
held under Lewis the Stammerer, 1n the year 878, that is, 
fourteen years after the edict of Piſtes. | 

In proceſs of time, the Gothic and Burgundian 1 
fell into diſuſe, even in their own country; which was 
owing to thoſe general cauſes that every where diſpelled 
the perſonal laws or the n 
RA 
| 4 1. rene : 8 
How the Roman Law kept its grouns's in the demeſne of the Lombards, 


Evzzy thing gives way now to my principles. The law 
of the Lombards was impartial, and the Romans were un- 
der no temptation to quit their own for it. The motive 
that prevailed with the Romans under the Franks to make 
choice of the Salic law, did not take place in Italy ; hence 
the Roman law maintained itſelf there N with that 
of the Lombards. | 

It even fell out, that the latter gave way to the Roman 
law, and ceaſed to be the law of the ruling nation; and 
though it continued to be that of the principal nobility, yet 
the greateſt part of the cities formed themſelves into re- 
publics, and the nobility mouldered away of themſelves, 
or were deſtroyed *. The citizens of the new republics 
had no inclination 5 adopt a law, which eſtabliſned the 
cuſtom of judiciary combats, and whoſe inſtitutions retain- 
ed much of the cuſtoms and uſages of chivalry. As the 
clergy of thoſe days, a clergy even then ſo powerful in 
Italy, lived almoſt all under the Roman law, the number 
of thoſe who followed the law of the Lombards, muſt have 
daily diminiſhed. 

Beſides, the law of the Lombards had not t that WY of 
the Roman law, which revived to Italy the idea of her uni- 
verſal dominion ; neither had it that extent. The law of 
the Lombards and the Roman law could be then of no 
other uſe than to furniſh out ſtatutes for thoſe cities that 
were erected into republics. Now, which could better 
furniſh them, the law of the Lombards that determined on 

1 | IN * f ſome 


® Sce what Machiavel ſays of the ruin of the ancient nobility of Fle- 
rence. 
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ſome particular caſes, or the Roman law, which embraced 


| them all ? B. 169 ©1119) ANIUPTRE 1 
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How the Roman Law came to be loſt in Spain. 
ü —— -- 1 


Trixcs happened otherwiſe in Spain. The law of the 
Viſigoths prevailed, and the Roman law was loſt. Chain- 


daſuinthus * and Receſſuinthus + proſcribed the Roman 


laws, and even forbade citing them in their courts of judi- 
cature, Receſſuinthus was likewiſe author 4 of the law 
which took off the prohibition of marriages between the 
Goths and Romans, It is evident, that theſe two laws 
had the ſame ſpirit : This king wanted to remove the prin- 
cipal cauſes of ſeparation, which ſubfiſted between the 
Goths and the Romans. "Now it was thought, that 
nothing made a wider ſeparation than the prohibition of 
intermarriages, and the liberty of living under different 
laws. - 81 ; # 12 

But though the kings of the Viſigoths had proſcribed 


the Roman law, it ſtill ſubſiſted in the demeſnes they poſ- 


ſeſſed in South Gaul. Theſe countries being diſtant from 
the centre of the monarchy, lived in a ſtate of great inde pen- 
dence. We ſee from the hiſtory of Vamba, who aſcended 
the throne in 672, that the natives of the conntry were be- 
come the prevailing party ||. Hence the Roman law had 
greater authority, and the Gothic leſs. The Spaniſh laws 
neither ſuited their manners, nor their actual fituation ; it 
was poſſible too that the people adhered obſtinately to the 
Roman law, becauſe they had annexed” to it the idea of 
liberty. Beſides, the laws of Chaindaſuinthus, and of Re- 
84 9e It. ' 12 8 ceſſuinthus, 
He began to reign in the year 642. as TY | : 
+ We will no longer be harraſſed either by foreign or by the Roman laws. 
Law of ths Vifigaths, lib. ii. tit. 1. § 9, e. 10. 
I Ut tam Gutho Romanam, quam Romano Gotham matrimonio liceat 
ſociari. Lato of the e, Lib. iii. tit. 1. cap. t. re 185 
{ The revolt of theſe provinces was a general de fection, às appears by 
the judgment which is in the ſequel: of the biſtory. Paulus and his, ad- 


. hereuts were Romans, they were even favoured by the biſhops, Vamba 


dared not put to death the ſeditious whom he had conquered. The author 
of the hiſtory calls Narbonne Gaul the ny:{cry of treKchery. 


SGothi, qui cladi fu 
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cefſuinthus, contained moſt ſevere nga ones againſt the 
Jews ; but theſe Jews had a vaſt of power in South 
Gaul. The author of the hiſtory of king Vamba calls 
theſe provinces the brothel of the Jews. When the Sar. 
cens invaded theſe provinces, it was by invitation ; and 
who could have given it but the Jews or the Romans? 
The Goths were the firſt that were oppreſſed, becauſe they 
were the ruling nation. We ſee in Procopius * that du. 
ring their calamities they withdrew out of Narbonne Gaul 
into Spain. Doubtleſs, under this misfortune, they took 
refuge in theſe provinces of Spain, which ſtill held out; and 
the number of thoſe who in South Gaul lived under the 
law of the Viſigoths, was thereby greatly diminiſhed. 


— — — i — 
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CHAP. VIIL 


1 A Falſe Capitulary. 


Dip not that wretched compiler Benedictus Levita at- 


tempt to transform this Viſigoth eſtabliſhment, which pro- 
-hibited the uſe of the Roman law, into a capitulary +, al- 


cribed ſince to Charlemagne? He made of this particular 


law a general one, as if he intended to exterminate the Ro- 
man law throughout the univerſe. 


CHAP. IX. 


In what Manner the Codes of the —_ Laws, and the Capitularies came 
| | to be lo | 


oy. 


"Tax Salic, the Ripuarian, Burgundian, and Viſigoth laws, 


came. by degrees to be diſuſed among the French, in the 

following manner. AE 
As ſieſs were become hereditary, and arrierefiefs extend- 
ed. many uſages were introduced, to which theſe laws were 
no longer applicable, Their ſpirit indeed was preſerved, 
| : which 


8 ex Gallia cum uxoribus liberiſque egreſſi 
in Hiſpaniam, ad Teudim jam palam — ſe —— De Beth 


Gotborum, lib. i. cap. 


+ Capitwaria, . 269. anno 1676, edit, Baluſ. ps 1627; 
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our kings diveſted themſelves of the right of ſending thoſe 


ſembled; that is, the lords and biſhops; the commons 


Itſelf, if I may fo ſpeak, under the conquerors, and 
. eſtabliſhed its prerogatives:. The laws made in theſe aſ- 


things enſued; the laws of fiefs were eſtabliſhed, and a 


"chap. 6x, 66. and others. 


which was to regulate moſt diſputes by fines. But as the 
value of money was, doubtleſs, ſubje& to change, the fines 
were alſo changed; and we ſee Teveral charters , where 
the lords Tixed the fines that were payable in their petty 
courts. Thus the ſpirit of the law was followed without 
following the law itſelf. 

Beſides, as France was divided into a number of petty 
lordſhips, which acknowledged rather a feudal than a poli- 
tical dependence, it was very difficult for only one law to 
be authoriſed. In fact, it would be impoſlible to ſee it 
obſerved. The cuſtom no lon ger prevailed of ſending ex- 
traordinary f officers into the provinces, to inſpect into the 
adminiſtration of juſtice, and political affairs; it appears 
even by the charter, that when new fiefs were eſtabliſhed, 


officers. Thus when almoſt every thing was become a 0 
lief, theſe officers could no longer be employed; there was fi 
no longer a common law, becauſe no one could enforce the | 
obſervance of it. . | 

The Salic, Burgundian, and Viſigoth laws, were there- 4 
fore extremely neglected at the end of the ſecond race, and 6 
at the . of the third they were ſcarce ever men- 
tioned, 

Under the firſt and ſecond race, the nation was often af. 


were not yet thought on. In theſe aſſemblies attempts 
were made to regulate · the clergy, a body which formed 


ſemblies are what we call the Capitularies. Hence four 


great part of the church- revenues was adminiſtered by the 
laws of fiefs ; the clergy made a wider ſeparation, and ne- 
glected þ thoſe laws of reformation, where they themſelves 
were not the only reformers ; a collection || was made = 

6 


* M. de la Thaumaſſier has collected many of them, See, e 


Miſli Dominici. 

Let not the 9 „ ſays Charles the Bald, in the e of 344, art. 
8. under pretence of the authority of making canons, oppoſe this conſtitu- 
_ — neglect che obſervance it, It ſeems he already ſoreſaw the fall 

ere 

| In the collection of canons, a vaſt number of the decretals of po 
were inſerted; there were very few in the ancient collection. Dionyſus 
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the canons of councils and of the decretals of popes ; and 


- theſe laws the clergy received as eoming from a purer 


ſource. Ever ſince. the erection of the grand fiefs, our 
kings, as we have already obſerved, had no longer any de. 
puties 1n the provinces to enforce the obſervance of their 
laws: And hence it is, that under the third race we find 
no more mention made of capitularies. | 


CHAP. X. 


The ſame Subject continued. 


OEVERAL capitularies were added to the law of the Lom- 
bards, as well as to the Salic and Bavarian laws. The 
reaſon of this has been a matter of inquiry ; but it muſt be 
ſought for in the thing itſelf. There were ſeveral ſorts of 


capitularies. Some had relation to political government, 


others to œconomical, moſt of them to eccleſiaſtical polity, 
and ſome few to civil government. Thoſe of the laſt 
ſpeties were added to the civil law, that is, to the perſonal 
laws of each nation; for which reaſon it is ſaid in the ca- 
pitularies, that there 1s nothing ſtipulated * therein con- 
trary to the Roman law. In effect, thoſe capitularies re- 
garding economical, eccleſiaſtical, or political government, 
had no relation to that law; and thoſe concerning civil go- 
vernment had reference only to the laws of the barbarous 
people, which were explained, amended, | enlarged, or 
abridged. But the adding of theſe capitularies to the per- 
ſonal laws, occaſioned, I imagine, the negle& of the very 
body of the capitularies themſelves : In times of ignorance, 
the abridgment of a work often cauſes the loſs of the work 


itſelf. ie n 
CHAP. 
Exiguus put a great many into his: But that of Iſidorus Mercator was 
fluffed with genuine and ſpurious decretals. The old collection was in uſe 
in France till Charlemagne. This Prince reccived from the hands of Pope 
Adrian I. the collection of Dionyſius Exiguus, and cauſed Tt to be accepted. 
The collection of Iſidorus Mercator appeared in France about the reign of 
Charlemagne: People grew paſſionately fond cf it: To this ſucceeded 
what we now call the courſe of canon law. | 
See the edict of Piſtes, art. 20. [ 
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CHAP. XI. 


Other Cauſes of the difuſe of the Codes of Barbarian Laws, as well as of 
| the Roman Law, and of the Capitularies. 


Warn the German nations ſubdued the Roman empire, 
they learned the uſe of writing; and, in imitation of the 
Romans, they wrote down their own uſages *, and digeſt- 
ed them into codes. The unhappy. reigns which followed 
that of Charlemagne, the invaſions of the Normans, and 
the civil wars, plunged the conquering nations again into 
the darkneſs out of which they had emerged : Reading 
and writing were quite neglected. Hence it js, that in 
France and Germany the written laws of the harbarians, 
as well as the Roman law, and the capitularies fell into obli- 
vion. The uſe of writing was better preſerved in Italy, 
where reigned the popes and the Greek emperours, where 
there were flouriſhing cities, and almoſt the only commerce 
that was carried on in thoſe days. To this neighbourhood 
of Italy it was owing that the Roman law was better preſer- 
ved in the provinces of Gaul, formerly ſubje& to the Goths 
and the Burgundians ; and fo much the more as this law 
was there a territorial law, and a kind of privilege. It is 
probable that the diſuſe of the Viſigoth laws in Spain pro- 
ceeded from the want of writing ; and, by the fall of fo 
many laws, cuſtoms were every where eſtabliſhed. 

Perſonal laws fell to the ground. | Compoſitions, and 
what they called Freda +, were regulated more by cuftom 
than by the text of theſe laws. Thus, as in the eſtabliſh- 
ment of the monarchy, they had paſſed from German cuſ- 
toms to written laws; ſome ages after, they came back 
from written laws to unwritten cuſtoms. 


CHAP. 


This is expreſely ſet down in ſome preambles to theſe codes: We even 
find in the laws of the Saxons and Friſians different regulations, according 
to the different diſtricts. To theſe uſages were added ſome particular re- 

lations, according to the exigency of circumſtances ; ſuch were the ſevere 
aws 1 the Saxons. | | | 


+ Of this I ſhall ſpeak elſew here. 
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' CHAP. XII. 


Of Local Cu ſtoms, Revolution of the Laws of Barbarous Nations, as well 
| as of the Roman Law. | 


By ſeveral monuments it appears that there were local 
cuſtoms, as early as the firſt and ſecond race. We find 
mention made of the cuſtom of 2 place *, of the ancient 
uſage f, of the cuſtom I, of the laws ||, and of the cuſtoms. 

It has been the opinion of ſome authors, that what went 
by the name of cuſtoms were the laws of the barbarous 
nations, and what had the appellation of law was the Ro. 
man law. This cannot poſſibly be. King Pepin { ordain. 
ed, that wherever there ſhould happen to be no law, cuſtom 
ſhould be complied with ; but that it ſhould never be prefer. 
red to the law. Now, to pretend that the Roman law was 
preferred to the codes of the laws of the barbarians, is ſub. 
verting all monuments of antiquity, and eſpecially thoſe 
codes of barbarian laws that conſtantly affirm the contrary. 

So far were the laws of the barbarous nations from being 
thoſe cuſtoms, that it was theſe very laws, as perſonal inſti. 
tutions, that introduced them. The Salic law, for inſtance, 
was a perſonal-law ; but generally, or almoſt generally, in 
places inhabited by the Salian Franks, this Salic law, how 
perſonal ſoever, became, in reſpect to thoſe Salian Franks, 
a territorial law, and was perſonal only in regard to thoſe 


Franks that lived elſewhere. Now, if ſeveral Burgundi- 


ans, Allemans; or even Romans, ſhould have happened 
to have frequent diſputes, in a place where the Salic law 
was territorial, they muſt have been determined by the laws 
of thoſe people ; ; and a great number of determinations 
agreeable to ſome of 'thoſe laws muſt have' introduced 
new cuſtoms into the country. This explains extremely 
well the conſtitution of Pepin.” It was natural that thoſe 


cuſtoms ſhould affect even the Franks, who lived on the 


| Pot, in caſes not decided by the Salic law; but it was 
wm. ,.00 


®* Preface to Marculfus' Formulæ. | 

+ Law of the Lomhards, book ii. tit. 58. $ 3. 
Ibid. tit. 41. § 6. | Life of S. Leger. 

9 Law of the Lombards, book ii. tit, 41 8 6, 


Mm =. 


bf 


* =» OH 


rern. 9 -! 


W „ „ e HH err - e Q F- 


oo F 


S 


not natural, that they ſnould prevail over the Salic law 


itſelf 25 : 
: Thus there were in each place an eſtabliſhed law, and 
received cuſtoms which ſerved as a ſupplement to that 


law when they did not contradict it. 


They might even happen to ſupply a law that was no 


way territorial; and to continue the ſame example, if a 
Burgundian was judged. by the law of his own nation, 
in 2 place where the Salic law was territorial, and the 
caſe happened not to be explicitly mentioned in the very 
text of this law, there is no manner of doubt but judge- 
ment would have been paſſed upon him according to the 
cuſtom of the place. a 

In the reign of King Pepin, the cuſtoms then eſtabliſh. 
ed had not the fame force as the laws; but it was not 
long before the laws gave way to the cuſtoms. And as 
new regulations are general remedies that imply a preſent 
evil, it may well be imagined, that as early as Pepin's 
9 they began to prefer the cuſtoms to the eſtabliſhed 

. | 2 
What has been ſaid ſufficiently explains the manner 
in which the Roman law began ſo very early to be- 
come territorial, as may be feen in the edi& of Piſtes; 
and how the Gothic law continued ſtill in force, as ap- 
pears by the ſynod of Troyes above-mentioned. The 
Roman was become the general perſonal law, and the 
Gothic the particular perſonal law ; conſequently the 

oman law was territorial, But how came it, ſome 
will aſk, that the perſonal laws of the barbarians fell 
every where into diſuſe, while the Roman was conti. 
nued as 2 territorial law in the Viſigoth and Burgundi- 
an provinces? I anſwer, that even the Roman law had 
very near the ſame fate as the other perſonal laws: Other- 
wiſe we ſhould ftill have the Theodofian code in thoſe 
provinces where the Roman law was territorial, whereas 
we have the laws of Juſtinian. Thoſe provinces retained 
ſcarce any thing more than the name of the country un- 
der the Roman or, written law, than the natural affec- 
tion which people have for their laws, eſpecially when 
they conſider them as privileges, and a few regulations 
of the Roman law which were not yet forgotten, This 

F | Was 


? See Chap. 5. 
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was however ſufficient to produce, ſuch an effect, that 
when Juſtinian's compilement-appeared, it was received in - 
the provinces of the Gothic and Burgundian demeſne a; 
a written law, whereas it was received only as written 
reaſon in the ancient ene 4 the . 1 


| — . 4: 
C HAP. XIII. 


Difference between the Salic Law, or that of the Salian Franks, and that 
+ of the Ripuarian Franks, and other Barbareus Nations. 


Tux Salic law did not allow of the euſtom of negative 
proofs; that is, if a perſon brought a demand or charge 
againſt another, he was obliged by the Salic law to prove 
it, and it was not ſufficient for the accuſed to deny it; 
which is agreeable to the laws of almoit all the nations 
in the univerſe. 

The law of the Ripuarian Franks had quite a differ. 
ent Ls ; It was contented with negative proofs, and 
the perſon againſt whom a demand or ' accuſation” was 
brought, miglit clear himſelf in moſt caſes,” by ſwearing 
in n with a certain number of witneſſes that 
he had not committed the crime laid to his charge. The 
number + of witneſſes who were obliged to ſwear, in- 
Ereaſed in proportion to the importance of the affair; 
ſometimes it amounted to ſeventy-two. The laws of 
the Allemans, Bavarians, Thuringians; Friſians, Saxons, 
Lombard, and Burgundians, were vorne on the ſame 
Plan as thoſe of the Ripuarians. 

I obferved, that the -Salic law did not allow of nega- 
tive proofs. There was one caſe, however, in which 
they were allowed; but even then they were not admitted 
alone, and without the concurrence: of peberoniperats. The 


plaintiff 


This relates to what Tacitus or that the Germans had c common cuſ- 
toms, and particular euſtoms. 

1 Law 6f the Ripuarians, tit. 6, 75 3 and others. 

1 Ibid. tit. Ir, 12, et 17. 

It was when an accuſation was brought againſt an antruſtio, that is, 
the king's vaſſal, who was ſuppoſed to be poſſeſſed of a greater degree of li- 
herty. Sce tit. 76, of the Pactus legis Balfer. 


II. 
"at 


lat 
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plaintiff ® cauſed witneſſes to be heard: in order to ground 
his action; the defendant produced alſo witneſſes on his 
fide ; and the judge was to come at the truth by com- 
paring theſe teſtimonies 1. This practice was vaſtly dif- 
ferent from that of the Ripuarian, and other barbarous 
laws, where it was cuſtomary for the party accuſed to 
clear himfelf by ſwearing he was not guilty, and by mak- 
ing his relations alfo ſwear that he had told the truth. 
Theſe laws could he ſuitable only to a people remark- 
able for their natural fimplicity and candour ; we ſhall 
ſee preſently that the legigiſlators were obliged to uke 
proper methods to prevent their being abuſed. 


2 and v 4 - <> Gi» 2.3 
CHAP. XIV. 
Another Difference, | | 


Tu Salic law did not admit of the trial by combat 8 
though it had been received by the laws of the Ripuarians 
t and of almoſt all ii the barbarous nations. To me it 
ſeems, that the law of combat was a natural confequence, 


and a remedy of the law which eſtabliſhed negative proofs. 
When an action was brought, and it that the de- 


fendant was going to elude it unjuſtly by an oath, what 
other remedy was left to a warhke man g, who ſaw him- 
ſelf upon the point of being confounded, than ro demand 
ſatis faction for the wrong done to him; and even for the 
attempt of perjury? The Salic law, which did not allow 
of the cuſtom of negative proofs, neither allowed nor had 
any need of the trial by combat: But the laws of the Ripu- 
arians N and of the other barbarous nations , who allowed 

Vor. II. 8 SES the 

» $ce the 96th tit. of the Pactus legis Salice, 

+ According to the practice now followed in England, | 

1 Tit. 33. tit. 57. $ 2. tit. 59. $ 4 

g This fo i . law of the Ripuarians, tit. 39, $4. and tt. 

$ rpirit appears | . . 

678 5. wha in — of Louis le Debonnaire, added to the law of 
the Ripuarians in the year 805. art. 22. | 

J See that law. 


' 4 The law of the Friſians, Lombards, Bavariane, Saxons, Thuringiai s, 
and Burgundians, | 
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the practice of negative proofs, were obliged to eſtabliſh 
the trial by combat, 

Whoſoever will pleaſe to examine the two famous re- 
gulations * of Gundebald king of Burgundy concerning 
this ſubje&, will find they are derived from the very na. 
ture of the thing. It was neceſſary, according to the lan. 
guage of the barbarian laws, to reſcue the oath out of the 
hands of a perſon who was going to abuſe it. 

Among the Lombards, the law of Rotharis admitted of 
caſes, in which a man who had made his defence by oath, 
ſhould not be ſuffered to undergo the fatigue of a duel, 
This cuſtom ſpread itſelf further: + we ſhall fee preſently 
the miſchiefs that aroſe from it, and how they were oblig. 
ed to return to the ancient practice. 


CHAP. XV. 


A Reflection. 


Il Do not pretend to deny, but that in the changes made 
in the code of the barbarian laws, in the, S gn added 
to that code, and in the body of the capitularies, it is poſ- 
{ible to find ſome text, where in fact the trial by combat is 
not a conſequence of the negative proof. Particular cir- 
cumſtances might in the courſe of many ages give riſe to 
particular laws, I ſpeak only of the general ſpirit of the 
laws of the Germans, of their nature and origin ; I ſpeak 
of the ancient cuſtoms of thoſe people, that were either 
hinted at pr eſtabliſhed by thoſe laws; and this is the on- 
| CHAP. 

? In the law of the Burgundians, tit, 8 ſect. 1, et 2. on criminal affairs; 
and tit. 45. which extends alfo to civil affairs. See alſo the law of the 
Thuringians, tit. 1. ſect. Zr. tit. 7. ſe. 6, and tit. 8.; and the law of the 
Allemans, tit. 89. ; the law of the Bavariang} tit. 8. chap. 2. ſect. 6, and * 
3. ſect I. and tit. 9. chap. 4. ſect. 4.; the law of the Friſians, tit, 11. ſect, 
3, and tit. 14. ſect. 4.; the Jaw of the Lombards, book i. tit. 32. ſc. 3, and 
tit. 35. ſect. 1, and book ii. tit. 35. ſect. 2. | - | 

+ See chap. xviii, towards the end. 
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.CHAP. XVI. 


Of the Ordeal or Trial by boiling Water, eſtabliſhed by the Salic I. aw. 


Tux Salic law“ allowed of the ordeal or trial by boiling 
water; and as this trial was exceſſively eruel, the law 
+ found an expedient to ſoften its rigour. It permitted 
the perſon who had been ſummoned to make the trial with 
boiling water, to ranſom his hand, with the eohſent of the 
adverſe party. The accuſer, for a particular ſum deter- 
mined by the law, might be ſatisfied with the oatk of a few 
witneſſes, declaring that the accuſed had not committed the 
crime. This was a particular caſe in which the Salic law 
admitted of the negative proof. 

This trial was a thing privately agreed upon, which the 
law permitted only, but did not ordain. The law gave a 

ticular indemnity to the accuſer, who would allow the 
accuſed to make his defence by a negative proof; the 
plaintiff was at liberty to be ſatisfied with the oath of 
the defendant, as he was at liberty to forgive him the in- 


Jury . inn 38 ; KT INOS DIHI © 

The law t contrived a medium, that before ſentence paſ- 
ſed, both parties, the one through fear of a terrible trial, 
the other for the Take of a ſmall indemaity, ſhould termi- 
nate their diſputes, and put an end to their animoſities. 
It is plain, that when once this negative 1 Was over, 
nothing more was requiſite; and therefore that the prac- 
tice of legal duels could not be a conſequence of this parti» 
cular regulation of the Salic lac. 


— —„—-— 
CHAP. XVII. 
Particular Notions of our Anceſtors. 58 


Ir is aſtoniſhing that our anceſtors ſhould reſt the honour, 
fortune, and life of the ſubject, on things that depend leſs 
on reaſon than on hazard; and that they ſhould inceſſant- 

O 2 Ir 


* As alſo ſome other laws of the barbarians, 
1 Tit, 56 t Ibid tit. 56, 
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ly make uſe of proofs incapable of convicting, and that had 
no manner of connection either with innocence or guilt, _ 
The Germans, who had never been ſubdued “, enjoyed 
an exceſſive independence, Different families "waged war 
+ with each other, to obtain ſatisfaction for murder, rob. 
ber1es, or affronts. This cuſtom was moderated by ſub. 
jecting thefe hoſtilities to rules; it was ordained that 
they thould be no longer committed, but by the direction 
and under the ꝗ eye of the magiſtrate, This was far pre- 
ferable to a general licenſe of annoying each other. 
As the Turks in their civil wars look upon the firſt 
victory as a decifion of heaven in fayour of the victor; ſo 
the inhabitants of Germany, in their private quarrels, con- 
ſidered the event of a combat as a decree of providence 
ever attentive to puniſh the criminal or the uſurper. _ 
Tacitus informs us, that when one German nation in- 
tended to declare war againſt another, they endeavoured to 
take ſome perſon priſoner whom they obliged to fight with 
one of their people, and by the eyent of A combat they 


judged of the ſucceſs of the war. A nation who believed 


that public quarrels could be regulated by a ſingle combat, 
might very well think that it was proper alſo far deciding 
the diſputes of individuals. 

Gundebald || king of Burgundy was the prince who 
Roe! the greateſt ſanction to the cuſtom of legal duels. 

e reaſon he gives for his ſanguinary law, is mentioned 
in his edict. It is, ſays he, in order to prevent our ſub- 
jects from atteſting by oath what they are not certain of, 
nay, what they know to be falſe. Thus while the clergy 
declared that an impious law which permitted combats ; 
the Burgundian Kings looked upon that as a ſacrilegious 
law which authoriſed the taking of an oath. 

The trial YZ combat had ſome reaſon for it founded on 
experience. In a military nation, cowardice ſuppoſes other 
vices ; it is as an argument of a perſon's having reſiſted 

| the 


* This appears by by what Tacitus fays, emnibus idem habituc. 
+ Velleius Paterculus, lib. ii. cap. 118. ſays, that the Gerad decidcd all 


their diſputes by the ſword. 


See the codes of barbarian "kg and in reſpe ct to leſs ancient times, 
Beaumanoir on the cuſtom of Beauvoiſis. 


Law of the B pon — 45. 
0 See the wee of Agobard. 
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the principles of his education, of his being inſenfible of 
honour, and of having refuſed to be directed by thoſe max- 
ims which govern other men; it ſhows, that he neither 
fears their contempt, nor ſets any value upon their eſteem. 
Men of any tolerable extraction ſeldom want either the 
dexterity requiſite to accompany ſtrength, or the ſtrength 
neceſſary to concur with courage ; becauſe as they ſet a va- 
lue upon honour, they are praQtiſed of courſe in things 


without which this honour cannot be obtained. Beſides, 


in a military nation, where ſtrength, courage, and proweſs 
are eſteemed, crimes really odious are thoſe which ariſe 
from impoſture, fineſſe, and cunning, that is, from cowar- 
dice. 8 

With regard to the trial by fire, after the party accuſed 
had put his hand on a hot iron or in boiling water, they 
wrapt the hand in a bag and ſealed it up; if after three 
days there appeared no mark, he was acquitted. Is it not 
plain, that r 2 a people inured to the handling of 
arms, the impreſſion made on a rough or callous ſkin by the 
hot iron, or by bailing water, could not be fo great as to 
be ſeen three days afterwards? And if there appeared any 
mark, it ſhewed that the perſon who had undergone the 
trial was an effeminate fellow. Our peaſants handle hot 
iron with their callous hands as much as they pleaſe; and, 


with regard to the women, the hands of thoſe who. worked . 


hard, might be very well able to reſiſt hot iron. The la- 


dies did not want champions to defend their cauſe; and 


in a nation where there was no luxury, there was no middle 
.. yr GIS IL 0, of 
By the law of the + Thuringians a woman accuſed of 
adultery was condemned to the trial by boiling water, on- 
ly when there was no champion to defend her; and the 
law of the 1 Ripuarians admits of this trial, only when a 
perſon had no witneſſes to appear in his juſtification. Now, 
a woman, that could not prevail upon any one relation to 
defend her cauſe, or a man that could not produce one 


ſingle witneſs to atteſt his honeſty, were from thoſe very 


circumſtances ſufficiently convifted. * 
| O 3 5 I JL conclude 


| * See Beaumanoir, cuſtom of Beauvoiſis, chap. 61. Bee alſo the law of 


the Angli, chap. 14. where the trial by boiling water is only a ſubſidiary 


proof. 


+ Tit. 14. t Chap. 31.5 5. 
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conclude therefore, that under the circumſtances of 


time in which the trial by combat and the trial by hot 


iron and boiling water obtained, there was ſuch an agree- 
ment between thoſe laws and the manners of the people, 
that the laws were not ſo productive of injuſtice as they 
were in themſelves, unjuſt, that the effects were more in- 
nocent than, the cauſe, that they were more contrary to 
equity than Doral to its rights, woke unreaſonable 
than . 


— 


CHAP, XVIII. 
In what Manner the Cnſtom of judicial Conibats gained Ground. 


From Agobard's letter to Lewis le Debonnaire, it might 
be inferred, that the cuſtom of judicial combats was not 
eſtabliſhed among the Franks; for after having repreſented 
to this prince the abuſes of the law of Gundebald, he de- 
defires * that private diſputes, ſhauld be decided in Bur- 
gundy by the law of the Franks. But as it is well known 
from other uarters; that the trial by combat prevailed 
that time in France, this has been the cauſe of ſome 
plexity. However, the difficulty may be ſolved by what 1 
have faid ; the law of the Salian Franks did not allow of 
this Kind of trial, and that of the Riparian Franks 7 
did. 


But, notwithſtanding the clamours of the clergy, the 


cuſtom of judieial combats gained ground contiuually in 
France; and I ſhall make it appear preſently that the cler- 
gy themſelves ? were in great part the,occafion of it. 


It is the law of the Lombards that furiſhes ug with this 


proof. There has been long ſince a deteſtable cuſtom in- 
troduced, ſays the preamble to tlie conſtitution of t Otho II. 
This is, that if the title to an eſtate was ſaid to be falſe, 
the perſon WO claimed under that title made oath upon 
the goſpel that it was genuine; and without any further 
judgment he took ll og of the eſtate : ſo that they 
who would * themſelves, were ſure of gaining their 


point, 
cgi 8 Domino noſtro ut eos 1 50 ad legem Frankorum- 

+ See this law, tit. 59. $ 4. and tit. 67.5 5. 

t Law of the Lombards, book 2. tit. 55, chap. 34s 
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point. The emperour Otho I. having cauſed himſelf to be 
crowned at Rome , at the very time that a council was held 
there finder Pope John XII. all the lords + of Italy repreſent- 
ed to the emperour the neceſſity of enaQting a law to reform 
this horrid abuſe. The pope and the emperour were of opi- 
nion, that the affair ſhould be referred to the council, which 
was to be ſhortly held at f Ravenna. There the lords made 
the ſame repreſentations, and repeated their inſtances; but 
the affair was put off once more under pretence of the abſence 
of particular perſons. When Otho II. and Conrad || king of 
Burgundy arrived in Italy, they had a conference at Verona 
, with the Italian lords ; and at their repeated remon- 


ſtrances, the emperour, with their unanimous conſent, made 


a law, that whenever there happened any diſputes about 
inheritances, and one of the parties inſiſted upon the legali- 
ty of his title, and the other maintained its being falſe, the 
affair ſhould be decided by combat; that the ſame rule 
ſhould he obſerved in conteſts relating to fiefs ; aud that 
the clergy ſhould be ſubject to the ſame law, but ſhould 
fight by their champions. Here we ſee that the nobility 


inſiſted on the trial by combat becauſe of the inconvenien- 


cy of the proof introduced by the clergy ; that, notwith- 
ſtanding the clamours of the nobility, the notoriouſneſs of 
the abuſe which called out loudly for redreſs, and the au- 
thority of Otho who came into Italy to ſpeak and act as 
maſter, ſtill the clergy held out in two councils ; in fine, 
that the joint concurrence of the nobility and princes hav- 
ing obliged the clergy to ſubmit, the cuſtom of judicial 
combats muſt have been conſidered as a privilege of the 
nobility, as a barrier againſt injuſtice, and as a ſecurity of 
property, and from that very moment this cuſtom muſt 
have gained grount. This was effected at a time when 
the power of the emperours was great, and that of the 

110 e ay 
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+ Ab Italiæ 2 * eſt proclamatum, ut imperator ſanctus, mutata 
lege, facinus ĩndignum deſtrueret. aw of the Lomberds, bock 4. tit. 55. 
cap. e n Xa eee ig, end 6 

t It was held in the year 967, in the preſence of Pope John XIII. and of 
the emperout Otho I. K | 
A l — the Secoud's uncle, ſon to Rodolphus, and king of Transjuran 

urgundy. 

oy In the year 988. 

Cum in hoc ab omnibus imperiales, aures pulſarentur, Law of the 
Lombards, book 2, tit. 55. chap. 34- 
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popes inconſiderable: at a time when the Othos came to 
revive the dignity of the empire in Italy. 

I ſhall make one reflection which will corroborate what 
has been above ſaid, namely, that the cuſtom of negative 
proofs, produced that of judicial combat. The abuſe com. 
plained, of to the Othos, was, that:a perſon who was 


charged with, having. a falſe title to an eſtate, defended 


himſelf by a negative proof, declaring upon the goſpel it 
was not falſe. What was it they did to reform this abuſe ? 
they revived the cuſtom of judicial combats. 

I was in a hurry to ſpeak of the conſtitution of Otho II. 
in order to give a clear idea of the diſputes between the 
clergy and the laity of thoſe times. There had been in- 
deed a conftitution-of * Lotharius I. of an earlier date, who, 
upon the fame complaint and difpates, being deſirous of 
ſecuring the. juſt poſſeſſion of property, had ordained that 
the notary ſhould make oath that the deed or title was not 
forged ;' and if the notary ſhould happen to die, the wit- 
neſs ſhould be ſworn who had ſigned it. The evil how- 
ever ſtill continued, till they were obliged at length to have 
recourſe to the remedy above mentioned. | 

Before that time, I find, that, in the general aſſem- 
blies held by Charlemagne, the nation reprefented to him +, 
that in the actual ſtate of things it was extremely difficult, 
but that either the accuſer or the accuſed muſt forſwear 
themſelves ; and that for this reafon it was much better to 
revive the judicial combat; which was accordingly done. 

The uſage of judicial combats gained ground among the 
Burgundians, and that of the oath was limited. Among 
the Goths the laws of Chaindaſuinthus and Receſſuinthus 
left not the leaſt veſtige of the trial by combat ; this cuſtom 
had been reſtrained by the clergy : but in procefs of time , 
thoſe people put a ſtoꝑ to the violence which they had ſuf- 
fered in this reſpe&. | 

The 


* In the law of the Lombards, book 2. tit. 55. $ 33. In the copy which 
Muratori made uſe of, it is attributed to the emperour Guido. 
+ In the law of the Lombards, book 2. tit. 55. $ 23. - 


5 1 « In palatio u e, Bera comes Barcinonenſis, cum impeteretur a quo» . 


dam Sunila, & infidelitaris argueretur, cum eodem ſecundum legem propri- 
am, utpote quia uterque Gothus erat, equeſtri pralio congreſſus eſt & vidt- 
us. I cannot recollect where I had this paſſage from. | 
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The firſt kings of the Lombards gave a check to the 
cuſtom of the judicial combat. Charlemagne, Lewis le 
Debonnaire, and the Othos, made divers general conſti- 
tutions, which we find inſerted in the . of the Lom- 
bards, and added to the Salic laws, whereby the praQtiee of 
legal duels, at firſt 1n'crimimnal and afterwards in civil af- 
fairs, obtained a greater extent. They knew not what to 
it do. The negative proof by oath had its inconveniences, 
2 that of legal duels bad its inconveniences alſo; hebe they 
often changed according as the one or the other affected 


J. them moſt. | {1164 m age ! 
he On the one hand, the clergy were pleaſed to ſee; that in 
Ne all ſecular affairs people were obliged to have recourſe to 


o, the altars ; and on the other, a haughty nobilie were 
of fond of maintaining their rights by the ſw or. 
at I would not have it inferred, that it was — 
ot introduced the cuſtom fo much complained of the nohility. 
t- This cuſtom was derived from the fpirit of the barba- 
Jo rian laws, and from the eſtabliſhment. of negative proofs 
e But a practice that contributed to the impunity of ſuch a 
number of criminals, having given ſome people reaſon to 
| think that it was proper to make uſe of the ſanctity of the 
F, churches in order to ſtrike terrour in the guilty; and to 
t intimidate perjuzers, the clergy maintained this uſage, and 
by the practice that attended it; for in other reſpects they 
were abſolutely averſe to negative proofs. We find in 
Beaumanoir ||, that this kind of proof was never allowed 
in eccleſiaſtic courts ; which contributed. greatly without 
doubt to its ſuppreſſion, and to weaken in this Teſpe& the 
regulation of the codes of the barbarian laws. ' © 
This will convince us more ſtrongly of the connection 
between the uſage of negative proofs, and that of judicial 
combats, ob which I have faid ſo much. The lay _ 
nals 
* See in the Law of the Lombards, Book 1. tit. 4. and tit. 9. $ 23. and 
& boo 2. tit. 35. & 4.and 5. and tit. 36. K 1, a, and 3. The Org tied 


Rotharis : and in $ 15. that of Luit us. 68: 1 

+ Ibid. book 2. tit. 55. 5 2 

The judicial oaths were made at that time in the churches, and dur- 
ing the firſt race of our kings there was a. chapel ſet apart in the royal pa- 
Jace, for the affairs that were to be thus decided. See the Formulas of 
Marculfus, book I. chap. 38; the laws of the Ripuarians, tit. 59. $ 4. tit. 
63.F 5; the 2 of Gregory of Tours, the capitulary of the year 8035. 
added to the Salic law. 


| Chap. 38. pag. 212. 
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nals admitted of both; and both were rejected by the ec. 
clefiaſtic courts. 

In chufing the trial by duel, the nation followed its mi. 
litary ſpirit ; for while the trial by duel was eſtabliſhed 
as a divine deciſion, the trials by the croſs, by cold or boil. 
ing water, which had been alſo guarded as divine deciſions, 
were aboliſhed: | 

Charlemagne ordained, that if any differences ſhould 
ariſe between his children, they ſhould be terminated by 
the judgment of the croſs. - Lewis le Debonnaire “ confin. 
ed this judgment to ecclefiaſtic affairs; his ſon Lotharius 
aboliſhed it in all caſes; nay he aboliſhed + even the trial 
by cold water. 

I do not pretend to ſay that at a time when ſo few uſz. 
ges were univerſally received, theſe trials were not reviv- 
ed in ſome churches ; eſpecially as they are mentioned in 
a charter t of Philip Auguſtus : But I affirm they were 
very little uſed. Beaumanoir ||, who lived at the time of 
St. Lewis, and a little after, enumerating the different 
kinds. of trials, mentions that of judicial combat, but not 
a word of the others. | ' | 

+ ; 
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CHAP. xxx. 


A new Reaſon for the diſuſe of the Salic and Roman Laws, as alſo of the 
Capitularies. 


IAE already mentioned the reaſons that occaſioned tlie 
diſuſe of the Salie and Roman laws, as alſo of the capitula- 
ries; here I ſhall add, that the principal cauſe was the 
great extent given to judiciary combats. 

As the Salic laws did not admit of this cuſtom, they 
became in ſome meaſure uſeleſs, and fell into oblivion. In 
like manner the Roman laws, which alſo rejected this 
cuſtom, were laid aſide, their whole attention was then 
taken up in eſtabliſhing! the law of judicial combats, and 
in forming a proper * of the ſeveral cafes that might 


happen 


* We find his conſtitutions inſerted in the law of the Lombards, and at 
the end of the Salic laws. 

+ In a conſtitution inſerted in the law of the . book. 2. tit. S5. 
ſect. 21. . 
In the year 1200. 
|| Cuſtom of 2 88 char. 39. 
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happen on thoſe occaſions. The regulations of the Capi- 
tularies became alſo of no manner of ſervice. Thus it is 
that ſuch a number of laws loſt all their authority, with- 
out our being able to tell the preciſe time it was loſt ; they 
fell into oblivion, and we cannot find any others that were 
ſubſtituted 1n their place. 

Such a nation had no need of written * z then its 
written laws might very eaſily fall into diſuſe. © 

If there happened to be any diſputes between two par- 
ties, they had only to order a ſingle combat. For this 
no great Knowledge or abilities were requiſite, 

All civil and criminal actions are reduced to facts. It 
is upon theſe facts they fought ; and not only the ſub- 
ſtance of the affair, but likewiſe the incidents and impari- 
ties were decided by combat, as Beaumanoir * obſerves, 
who produces ſeveral inſtances. 

I find that, towards the commencement of the third race, 

the juriſprudence of thoſe times related entirely to perſon- 
al quarrels, and was governed by the point of honour. IF 
the judge was not obeyed, he inſiſted upon ſatisfaction from 
the perſon that had contemned his authority. At Bour- 
ges, if + the provoſt had ſummoned a perſon, and he re- 
fed to come, his way of proceeding was to tell him, I 
ſent for thee, and thou didft not think it worth thy while 
to come; I demand therefore ſatisfaction for this con- 
tempt. - Upon which they ann Lewis the Fat reform- 
ed this cuſtom . 

The cuſtom of legal aui prevailed at Orleans, even 
in all demands of debt. Lewis the Young declared, that this 
cuſtom ſhould take place only when the demand exceed- 
ed five ſous. This ordinance was a local law; for in St. 
Lewis? time { it was ſufficient that the value was more 
than twelve deniers. Beaumanoir Þ heard a gentleman of 
the law affirm, that formerly there had been a bad cuſtom 
in France, of hiring a n for a certain time to fight 

their | 


* Chap. 61. og, and 310. X 
+ Charter Chatter - Page the Fat, in the year 1145, in the collection * ordi- 


nances. t Ibid. 

Charter of Lewis the Young, in the year 7168, in the collection of 
ordinances, 

$ Sce Beaumanoir, chap. 


63. 3. pas 
J See the cuſtom of Beauv . 48, page 203, 
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their battles in all cauſes. This ſhews, that the uſes of 
judiciary combats muſt have had at that time a | prodigious 
extent. 


| CHAP. XX. 


Origin of the Point of Honour. 


We meet with inexplicable enigmas. in the codes of 
the laws of the barbarians. The law of * the Frifians 
allows only half a ſou in compoſition to a perſon that 
bad been beaten with a ſtick; and yet for ever ſo 
ſmall a wound it allows more. By the Salic law, if a free 
man gave three blows with a ſtick to another freeman, 
he paid three ſous ; if he drew blood, he was puniſhed 
as if he had wounded him with ſteel, and he paid fif. 
teen ſous: thus the puniſhment was proportioned; to the 
greatneſs of the Wonnd. The law of the Lombards ſ eſtab. 
liſhed: different. compoſitions for one, two, three, four 
blows; and ſo on. At preſent a . blow is equiyz- 
lent to a hundred thouſand. - 

The-conſtitutzon of Charlemagne e in the law t 
of the Lombards, ordains, that thoſe who were allowed 
the trial by combat, ſhould fight with batoons, Perhaps 
this was out of regard to the clergy ; or probably, as the 
uſage of legal duels gained ground, they wanted to render 
them leſs ſanguinary. The capitulary [| of Lewis le De- 
bonaire allows the liberty of chuſing to fight either with 
the ſword or batoon. In proceſs of time none hut bond- 
men fought with the batoon g. 

Here I ſee the firſt riſe and b of the particular 
articles of our point of honour. The accuſer began with 
declaring in the preſence of the judge, that ſuch a perſon 
had committed ſuch an action; and the .accuſed made an- 
ſwer, that he lied ſſ; upon which the judge gave orders 
* thy fuel. It became then an a ehe rule, that 

whenever 


's Kae fapientum Willemari, tit. 5. 

1 Book 1. tit. 6. ſect. 3. | Book 2 tit. 5. ſet. 23. 
Added to the Salic law, in 81g. | 

See Beaumanoir, chap. 64. page 328. 1 bid, 
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whenever 2 perſon had the. lie given him, it was incum- 
dent on him to fight. 

Upon a man's * declaring he would fight, he- could not 
afterwards depart from his word; if he did, he was con- 
gemned to a penalty. Hence this rule enſued, that 
whenever a perſon had engaged his word, honour forbade 
him to recall it. 

Gentlemen + fought one another on horſeback, and arm. 
ed at all points; villains + fought on foot and with batoons. 
Hence it followed, that the batoon was looked upon as 
the inftrument of inſults and affronts ; || becauſe to are 
2 man with it, was treating him like a villain, 

None but villains fought with their 5 faces sene f 
ſo that none but they could receive a blow on the face. 
Therefore a box on the ear became an injury that muſt be 
expiated with blood, becauſe the perſon who received it 
had been treated as 2 villain. 

The ſeveral people of Germany were no leſs ſenfible 
than we, of the point of honour ; nay, they were more ſo. 
Thus the moſt diſtant relations a very 
ſhare to themſelves in every affront, and on this all their 
codes are founded. The law of the Lombards ordains, 
that whoſoever goes attended with ſervants to beat a man 
by ſurpriſe, in order to load him thereby with ſhame, and 
to render him ridiculous, ſhould pay half the compoſition 
which he would owe if he had killed him I; and if —— 
the ſame motive he tied or bound him, he ſhould pay three 
quarters of the ſame compoſition. 

Let us then conclude, that our forefathers were extrem- 
ly ſenſible of affronts : but that affronts of a particular 
kind, ſuch as being ftruck with a certain inſtrument on a 
certain part of the body, and in a certain manner, were as 
* them. All this was included in the af- 

front 


. Zee Bennnianoſe, ab 3. pages 25, and 329. 
See in re gard to the arms of the combatants, Beaumanoir, chap. 6t. 


page 7 and chap. 64. pa 


e 328. 
id. chap. 64. page 3 58. Sec alſo the charters of St. Auſtin of Anjou, 
* by Galland, page 263. | 
| Among the Romans it was not inſamous to be beaten with a ſtick, 
leg. Ins fuftium, de iis qui notantur infamia. 
$ They had only the batoon and buckler. Beaumanoir, chap. 64. page 328. 
1 Book I. tit. 6.5 t. 
J Book 1. tit. 6. 9 2. 
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front of being beaten ; and, in this caſe, the proportion of 
the MM ae cet the greatneſs of the outrage. 


— — — — 
CHAP. XXI. 
A new Reflection upon the Point of Honour among the Germans. 


Ir was a great infamy, ſays Tacitus *, among the Ger. 
mans, for a perſon to leave his buckler behind him in 
battle ; for which reaſon a great many, after a misfortune 
of this kind, have deſtroyed themſelves. Thus the ancient 
Salic law + allows a compoſition of fifteen ſous to any per. 
ſon that had been injuriouſſy reproached with having leſt 
his buckler behind him. 

When Charlemagne f amended the Salic law, he allow. 
ed i in this caſe no more than three ſous in compoſition. As 
this prince cannot be ſuſpected of having had a deſign to 
enervate the military diſcipline, it is "manifeſt that this 


change was owing to that of the arms, and that from this 


change of arms a great number of ns ave their o 
rigs, 


5 n — $55 44H 
CHAP, XXII. 
Of the Manners relative to judicial Combate: 


O connection with the fair ſex i 1s foanted on he bappi- 
neſs attending the pleaſure of enjoyment ; on-the charms 
of loving and being beloved; and likewiſe on the deſire of 
pleaſing the ladies, becauſe they are moſt penetrating judges 
in reſpe& to part of thoſe things which conſtitute perſon- 
al merit. This general defire of pleaſing produces gallan- 
try, which is not indeed love itſelf, but the delicate, the 
volatile, the perpetual diflembler of love. 

According to the different circumſtances of every. coun- 
try and age, love inclines more to one of thoſe three things, 
than to the other two. Now, I maintain, that the prevail- 


ing | 


De moribus Germanorum. | 
+ In the Padtus legis Salice. 
+ We have both the ancient law and that which was amended by this 


pr Ince. 
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ſpirit, at the time of our judicial combats, mal na- 
turally have been that of gallantry. 

I find ia the law of the Lombards *, that if one of the 
two champions was found to have any herbs fit for in- 
chantment about him, the judge ordered them to be taken 
from him, and obliged him to ſwear he had no more. 
This law could be founded only on the vulgar opinion; it 
was fear (which has been ſaid to have invented ſo many 
things) that made them imagine this kind of preſtiges. 
As in the ſingle combats, the champions were armed at 
all points; and as with heavy arms, both of the offenſive 
and defenſive kind, thoſe of particular temper and force 
were of infinite advantage ; the notion of ſome champions 
having inchanted arms, muſt certainly have turned the 
brains of a great many people. 

Hence aroſe the marvellous ſyſtem of chivalry. The 
minds of all ſorts of people quickly imbibed theſe extrava- 
gant ideas. Then it was that in romances they beheld 
kaights-errant, necromancers, fairies, winged or intelligent 
hotſes, inviſible or invulnerable men, magicians who con- 
cerned themſelves in the birth and education of great per- 
ſonages, inchanted anddifinchanted palaces, a new world in 
the midſt of the old one, and the ordinary courſe of na- 
ture left only to the lower claſs of mankind. 

Knights-errant always in armour, in a part of the world 
full of caſtles, forts, and robbers, found honour in puniſh- 
ing injuſtice, and in protecting weakneſs. Hence our ro- 
mances abound with gallantry founded on the idea of love, 
joined with that of ſtrength and protection. 

Such was the original of gallantry, when they formed to 
their imaginations an extraordinary ſet of men, who at the 
ght of virtue, joined with beauty and diſtreſs, were in- 
elined to expoſe thiemſelves to all hazards for their ſake, 
and to Endeavour to pleaſe them in the common actions of 
life. 

Our romances of chivalry flattered this deſire of pleaſing, 
and communicated to a part of Europe that ſpirit of gallan- 
try, which we may venture to affirm was very little Known 
to the! Ts.” en 5 2 

id 54 16 1 | The 
” Bock 2. tit. 55. © 11, | 
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The prodigious luxury of that immenſe city Rome, 
flattered the idea of ſenſible pleaſures. A certain notion 


| of tranquillity ih the fields of Greece gave riſe to the de. 


ſcription ꝰ of ſoft and amorous ſentiments. The idea of 
knights-errant, protectors of the virtue and beauty of the 
fair ſex, led people to that of gallantry. 

This ſpirit was continued by the cuſtom of tournaments, 
which, uniting the rights of valour and love, added ſtill z 
great importance to gallantry. 85 


| — — ———— n 
CHAP. XXII. 


Of the Code ef Laws on judicial Combats. 


Sour perhaps will have a curioſity to ſee this monſtrous 


cuſtom of judiciary combat reduced to principle, and to 
find a code of ſuch extraordinary laws. Men, reaſonable, 
in the main, reduce their very prejudices to rule. No- 
thing was more contrary to good ſenſe, than thoſe com- 
bats; and yet when once this point was laid down, a kind 
of prudential management was uſed in carrying it into ex- 
ecution. | 

In order to be thoroughly acquainted with the juriſ. 
prudence of thoſe times, it is neceſſary to read with atten. 
tion the regulations of St. Lewis, who made ſuch great 
changes in the judiciary order. Defontaines was contem- 


porary with that prince: Beaumanoir, wrote after + him; 


and the reſt lived fince his time, We muſt therefore look 
for the ancient practice in the amendments that have been 
made of it, | . 


E _ 
CHAP. XXIV, 
Rules eſtabliſhed in the judicial Combat. 


Wars there happened t to be ſeveral accuſers, they were 
obliged to agree among themſelves that the action mige 


iy | 
* See the Greek remances of the middle age. 
+ In the year 1283. | 

+ Bcaumanoir, chap, 6. page 40. and 41. 
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be carried on by a ſingle. proſecutor; and if they could not 
agree, the perſon beſore hom the action was bebuilgha, ap- 
pointed one of them to proſecute the quarrel... 

When a gentleman; challenged a, villain, he was o- 6 
bliged to preſent himſelf. on foot with: buckler and batoon ; 
but if he came on horſeback, and armed like a gentleman, 
they took. his horſe: and his arms from him; and ſtripping 
him to his ſhirt, they 2 him to 80 in "that * 


with the villain. 


Before the combat che 1 mogiſtratth en three 
banns to be publiſhed. By the firſt the relations of the 
parties were commanded to retire; by the ſecond the 
people were warned to be filent ; and the third prohibited 
the giving any aſſiſtance to either of the parties, under ſe- 
vere penalties; nay, even on the pain of death, if by this 
aſſiſtance either of the combatants thouldfiappen to] be van- 

uiſhed. 
a The officers belongin 8 to the civil msgid guarded 
the liſt or ineloſure where the battle was fought ; and in 
caſe either of the parties declared himſelf defirous of peace, 
they took particular notice of the actual ſtate in which 
things ſtobd at that very moment,” to the end that they 
migh be reſtore to the ſame fituation, in caſe they did not 
come to an accommodation 

When the pledges were” rec dived either for a crime or for 
falſe judgtnenr, the parties” Sp not make up the matter 
without the"cofiſent of tie Lord: aud when one of the 
parties was overcome, there pould be no arcommodation 


without tle" ' perthiffion"of t nt which had ſome 
analogy to out Tefters of 


But if it Happenedl to be a capitil crime, Sad the lord, cor- 


rupted by  prefents, conſented to an accommodation, he 
ol obliged to pay a fine of ſixty livres, and the right I 
he had of puniſhing the male factor devolved to the count. 

There were a great many people incapable either of 
offering, or of accepting battle. But liberty was given 
them in trial of the cauſe to na a champion; and 


Ver. H, Foes F 655 
} Ibid. page 330 [bj 


Ibid. § The great vaſſals bed — privileges. 
Bcaumanoir, Chap. 64. p. 390: ſays he loſt his jarikdiRion : theſe 
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that he might have. a ſtronger intereſt in defending the 
rty in whoſe behalf he appeared, his hand was cut off if 


he loſt the battle *. 


When capital laws were made in the laſt century againſt 


duels, perhaps it would have been ſufficient to have de- 


prived a warrior of his military capacity, by the loſs of 
his hand; nathing in general being a greater mortifica. 


tion to mankind than to farvive. — loſs of their charac. 


ter.. 
When 11 in capital caſes the 2 was fought by cham. 
pions, the parties were placed where they could not be. 
hold the battle; each was bound. with the cord that was 
to be uſed at his execution, in caſe his champion was over. 
come. 

The perſon that ſuccumbed in battle, did not always 
loſe the point conteſted ; if, for inſtance , they fought on 
— he * only the e 
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| CHAP. 1 
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ofthe Bounds preſcribed to the Cuſtom of judicial Combat: 


Warn pledges of battle bad deen received upon a civil c. 
fair of ſmall im armen the og 8 the parties to 


withdraw them. 

If a fact was notorious ll for Mee ifa man had been 
aſſaſſinated in the open market-place, .:then/there was nei- 
ther a trial hy witneſſes, not by combat; the judge gave 
his deciſion from the notoriety of the fact. 

When the court of a lord had often — after the 
ſame manner, and the uſage was thus known 5, the lord 
refuſed to grant the parties the privilege of duelling, to 


the end that the uſages might not be 4 oy the dif- 


oy events of the combats, 
They 
wards in the authors of thoſe days, have not x general ſignification, but 2 


fignification limited to the affair in queſtion. Defontainer, chap. 21. art. 29. 


* This cuſtom, which we meet with in tbe capitularies, was ſtill ſubliſts 
ing at the time of Beaumanoir. See chap. 61. p. 315. ' 
Beaumanoir, ge = p. 330. 
Ibid. chap. 61. 
— atage . 4 p. I, bid. chap. 43. P. 239. 
Beaumanoir, chap. 61. p. 300. See alſo Defontzines, chap. 22. art. 24 
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They were not allowed to inſiſt upon dueling but for 
* themſelves, for ſome one belonging to their family, or 
for their liege lord. 

When the accuſed bad been acquitted , another relation 
could not inſiſt on fighting bim; other wiſe diſputes would 
never be terminated. 

If a perſon appeared again in \ public; whoſe relations, 
upon a ſuppolitton of his being murdered, wanted to avenge 
his death; there was chen no room for a combat: the ſame 
may be ſaid t if by a notorious abſence the fact was prov- 
ed to be impoſſible. | 

If a man || who had been mortally wounded, had difcul, 
pated before his death the perſon accuſed, and named 
mother, they did not proceed to à duet: but if he had 
mentioued nobody, his declaration was looked upon only 
ax a forgiveneſs on his death-bed ; the proſecution was con- 
tinued, and even among gentlemen they could make war 

ainſt each other.. 

When there was a war, and one of the relations had 
given or reeeived pledges of battle, the right of war ceaſed; 
for then it was thought that the parties wanted to purfue 
the ordinary courſe of juſtice, wherefore he that continued 
the war, would. have been ſentenced to repair all damages. 

Thus the practice of judiciary combat had this advan- 
tage, that it was apt-to change a general into a particular 
quarrel, to reſtore the courts of judicature to their authori- 
ty, and to reduce to a civil ſtate thoſe who were no longer 
governed but by the law of nations. © 

As there are an infinite number of eee that are 
managed in a very fooliſh manner; ſo there are many 
fooliſh things that are very wiſely conducted. 

When a man {, who was challenged. for .a.crime, viſibly 
ſhewed that it had been committed by the appellant him- 
ſelf, there. could be then no pledges of battle: for there is 
no criminal but would prefer a dne of uncertain event to 
a certain puniſhment, 

.There were no duels I in affairs decided by arbiters, or 
by ecclefiaſtic courts ; nor in caſes relating to womens 
doweries. n d 

Pg: A woman, 


1 chap: AR 322. ; 
1 
4 Ibid. p. 32g. $ Ibid. chap. 63. 1 324. 1 bid. p. 32. 
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A woman. ſays Beaumanoir, cannot fight. If a woman 


appealed a perſon without naming her champion, the 
pledges of battle were not accepted. It was alſo requiſite 
that a woman ſhould be authoriſed * by her baron, that is, 
by her huſband, to appeal; but ſhe * be appealed 
without this authority. 5 

If either the appellant +or the appellee were under fif. 
teen years of age, there could be no combat. They might 
order it indeed in diſputes relating to orphans, when their 
guardians or truſtees were s to run the riſk of this 
procedure. 
The caſes in which a bondman was allowed to f ght, 
are, I think, as follow. He was allowed to fight another 
bondman ; he was allowed to fight a free-man, or even a 
gentleman, in caſe they were appellants ; but if he was the 
appellant t himſelf, the other might refuſe to fight; and 
even the bondman's lord had a right to take him out of 
the court. The bondman might, by his lord's charter ||, 
or by uſage, fight with any freeman; and the church pre- 
tended g to this right for her bondmen, as a mack of relpe 
due to her by the laity, 
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CHAP. VI. 


oft the Sta Combat heroes one of the PROG and one of the Wit- 


neſſcs. | 


il ; 2 : 'L " 


Rem muborme us I that a _ who aw a witneſs 
going to ſwear againſt him, might elude the ſecond, by tel. 
Iing the judges, that his adverſary produced a falſe and 
ſlandering witneſs ; and if the witneſs was willing to main. 
tain the quarrel, he gave pledges of battle. They troubled 
themſelves no further about the inqueſt ; for if the witneſs 
was overcome, it was decided, that the party had 4 2 

2 falſe witneſs, and he loſt his cauſe. 
| It 


- 


=. Beaumanoir, p. 325. 
+ Ibid. p 323. See alſo hes I = ſaid 5 in the x3th _ 


1 Ibid. chap, 63. p. 322 Defontaines, chap. 22 art. 
5 © Habeant bellandi et reſtificandi 9 Charter of Toll Fat, i 
the year 1118. J Ibid = 


1 Chap.61, P. 315. 
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It was neceſſary the ſecond witneſs ſhould be prevented 
from ſwearing ; for if.he had- made his atteſtation, the af- 
fair would have been decided by the depoſition of two 
witneſſes. But by ſtaying the ſecond, the depoſition of 
the firſt witneſs was of no manner of uſe. 

The ſecond witneſs being thus rejected, the party was 


not allowed to produce any others, but he loſt his cauſe; 


in caſe however - there had been 'no n of battle, he 
might produce other witneſſes. 

Beaumanoir obſerves, *, that the witneſs mi ght ſay to 
the party he appeared for, before he made his — : 
I do not care to fight for your quarrel, nor to enter into 
any debate ; but if you are willing to ſtand by me, I am 
ready to tell the truth. The party was then obliged to 
fight for the witneſs, and if he happened to be overcome, 
he did not loſe his cauſe +, but the witneſs. was rejected. 

This, I believe, was a limitation of the ancient cuſtom ; 
and what makes me think ſo, is, that we find this uſa ge of 

zppealing the witneſſes, eſtabliſhed in the laws of * 1 
— and || Burgundians, without any reſtriction. 

L have already made mention of the conſtitution of Gun- 
debald, againſt which Agobard { and St. Avitus made 
ſuch loud complaints. When the accuſed (ſays this 
« prince) produces witneſſes to ſwear that he has not com- 
« mitted the crime, the accuſer may challenge one of the 
« witnefles to a combat; for it is very juſt that the per- 
« ſon who has offered to ſwear, and has declared that he 
was certain of the truth, ſhould make no difficulty to 
„ maintain it.” Thus the witneſſes. were deprived. by 
this king of every kind of abe to 8 the judici- 


ary combat. 


| P 3 1 "ug CHAP. 
2 Chap. 6. 9.23 9. and 40. 
1 But if the attle was fought by champions, the © champion that was o- 
vercome had his hand cut off. © I 
- + Vit. 86,5 2. l Tit, as. 4404y 
S Letter to Lewis le Debonnaire. ö 
1 ann, * * n 
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CH AP. XXVII. 


Of the re Combat between one of the Parties, and one of the Lord's 
Peers, Appeal of falſe Judgment. 


As the nature of judicial combats was to terminate the afl 
fair for ever, and was incompatible with * a new judge. 
ment and new proſecutions ; an appeal, ſuch as 1s eſtabliſh. 
eck by the Roman and Canon laws, that is, to a ſuperiour 
court; in order to rejudge the proceeding of an inferiour 
court, was a thing unknown in France. 

This is a form of proceeding to which a warlike nation 
entirely governed by the point of honour, was quite a 
ſtranger; and agreeably to this very ſpirit the ſame me- 
thods + were uſed: againſt the judges, ' as were allowed 
againſt the parties. 

An appeal among the people of this nation was a chal. 
lenge to fight- with arms, a challenge decided by blood, 
and not by an invitation to a paper-quarrel, the knowledge 
of which was deferred ta ſucceeding ages f. 

Thus St. Louis ir his inſtitutions ſays,” that an appeal 
includes both felony and iniquity. Thus Beaumanoir tells 
us, that if a vaſfal || wanted to make his complaint of any 
outrage committed againft him by his lord, he was firit 
obliged to denounce that he quitted his fief; after which 
he appealed before his lord paramount, and offered pledges 
of battle; In like manner the lord renounced the homage 
of his vaſfab iFhe:appealed him before the count. 

A vaſſal to appeal his lord of falſe judgment, was tel- 
ling him that his ſentence was unjuſt and malicious: Now, 
to utter ſuch words. againſt his lord, was in ſome meaſure 
committing the crime of felony... 

He, inſtead of bringing an © of falſe judgment 
2 the lord, who eſtabliſhed and direfted the court, 
ey appealed the peers of whom the court itfelf was form- 

By this means they avoided the crime. of a ; for 
: they 


0 Beaumanoir, ghap. 2, p. 22. 

} Ibid. chap. 61. page 312. and chap. 55. page 388 
Book ii. chap. 15. 

. Beaumauoir, chap. 61. page 310, „ nbd 311 1. and chap, 67. page. 337. 
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they inſulted only their peers, with whom they could al- 
ways account for the inſult, 

It was a very * dangerous thing to appeal to the peers 
of falſe judgment. If the party waited till judgment was 
pronounced, he was obliged to fight them all +, when they 
offered to make-good their judgment, If the appeal was 
made before all the judges had given their opinian, he was 
obliged to fight all thoſe who had agreed in their judge- 
ment. In order to avoid this danger, it was uſual to pe- 
tition the lord ft to give orders that each peer ſhould give 
his opinion out loud ; and when the firſt had pronounced, 

and the ſecond was going to do the ſame, the party told him 
that he was a liar, a knave, and a llanderer, and then he 
had to fight only with that peer. 

Defontaines || would have it, that before an appeal was 
made of falſe judgment, it was cuſtomary to let three 
judges pronounce; and he does not ſay that it was neceſ- 
fary to fight them all three, and much leſs. that there was 
any obligation to fight all thoſe who liad declared them- 
ſelves of the ſame opinion. Thefe differences ariſe from 
this, that there were very few uſages exactly in all parts 
the ſame. Beaumanoir gives an account of what paſſed in 
the county of Clermont; and Defontaines of what was 
practiſed in Vermandois. 

When g one of the peers had declared that he would 
maintain the judgment, the judge ordered pledges of battle 
to be given, and likewiſe took ſecurity. of the appellant 
that he would maintain his appeal. But the peer who 
was appealed gave no ſecurity, becauſe he was the lord's 
vaſſal, and was obliged to defend tlie appeal, or to pay the 
lord a fine of ſixty livres. 

If the ¶ appellant did not prove that the 3 was 
falſe, he paid the lord a ſine of ſixty livres, the ſame fine to 
the peer whom he had appealed, and as much to every 
one of thoſe who had openly conſented to the Judgment. 

When a Periow Yiolently ſuſpected of a capital Nil 

had 


of. 


a chap. 6r. Page 925 * 

+ Ibid. page 314. 

\ oy 24 art. I, Io, = ir he ſays only that each of them was allowed * 
a'iwa e. 

$ Beaumanoir, chap. 61. page 314. 

1 Beaumanoir, chap. 67, page 335, and 337. Pcſontzin.s, char. 23. 
at. 9, + Nefontaines, ib. 
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had been taken and condemned, he could make no appeal 
v of falſe judgment: For he would always appeal, either 
to prolong his life, or to get an abſolute diſcharge, 

If a perſon + ſaid that the judgment was falſe and bad, 
and did not cffer to make his words good, that is, to fight, 
he was condemned to a fine of fix ſous if a gentleman, and 
to five: ſous if a bondman, for the 1njurious expreſſions 
he hadiutrered; ln 2 te 7 Se 

The judge or peers t who were overcome, forfeited 
neither life nor limbs ; but the perſon who appealed them 
was puniſhed - with death, if it happened to be a capital 
erime . e 
This manner of appealing the peers of falſe judgment, 
was to avoid appealing the lord himſelf. But if þ the 
lord had no peers, or had not a ſufficient number, he might 
at his own expence hire peers of-his lord paramount; 
but theſe peers were not obliged to judge if they did not like 
it; they might declare that they were come only to give their 
opinion: In that particular + eaſe, the lord himſelf pro- 
nounced ſentence as judge; and if an appeal of falſe judge- 
ment was made againſt him, it was his buſineſs to ſtand 
the appeal. | . 

If the lord happened Ih to be ſo very poor as not to be 
able to hire peers of his paramount, or if he neglected to 
alk for them, or the paramount - refuſed to give them, 
then as the lord could not judge by himſelf, and as no- 
body was obliged to plead before a tribunal where judgment 
could not be given, the affair was brought before the lord 

ount. 7 e FR 

This, I believe, was one of the principal cauſes of the 
ſeparation, between the juriſdiction and the fief, from 
whence aroſe that maxim of the French lawyers, The fief 
is one thing, and the juriſdiction another. For as there 
were a vaſt number of peers who had no ſubordinate vaſſals 

Py any > + es "oY under 
© Beaumanoir, chap. 61. page. 316. * + Lo 

+ Ib. page 314. Defontaines, chap. 22. art. a1. f lb art. 7. 

See Defontaines, chap. 21. art. 11, and 12. and following, who 


diſtinguiſhes the cauſes in which the appellant of falfe judgment loſes bis 
life, the point conteſted, or only the imparlance. | 
$ Beaumanoir, chap. 62. page 322. Defentaines, chap. 22. art. 3. 
J The Count was not obliged * lend any. Beaumanoir, chap. 67. 
page 337. | 
Nobody can paſs judgment in his court, ſays Beaumanoir, chap. 67+ 
page 236, and 337. þ Beaumanoir, chap. 62. pag. $22. 


* 


e NM =. co 


Se. a =. <<. a> am: ov af 


chap.- 2). OF LAWS. 233 
under them, they were incapable of holding their court ; 


all affairs were then brought before the lord paramount, 


and they loſt the privilege of judging, becauſe they had 
neither power fior will to claim it. 

All the peers who had agreed to the judgment, 
were obliged to be preſent when it was pronounced, that 
they might follow one another, and ſay Tes to the perſon, 


who, wanting to make an appeal of falſe judgment, aſked 


them whether they followed; for Defontaines ſays Þ+, that 
it i un affair of courteſy nd loyalty, and there is no ſuch 
thing as evaſion or delay. From hence, I imagine, aroſe 
the cuſtom ſtill followed in England, of obliging the jury 
to be all unanimous in their verdict in caſes r to 
life and death. 

Judgment was therefore given according to the opinion 
of the majority: And if there was an equal diviſion, ſen- 
tence was pronounced, in criminal caſes, in favour of the 
accuſed; in caſes of debt, in favour of the debtor; and in 
caſes of inheritance, in favour of the defendant. 

Defontaines obſerves , that a peer could not excuſe 
himſelf by ſaying, that he would not fit in court if there 
were only four ||, or if the whole number, or at leaſt the 


wiſeſt part, were not preſent. This is juſt as if he was to 


ſay in the heat of an engagement, that he would not aſſiſt 


his lord, becauſe he had not all his vaſſals with him. But 
it was the lord's buſineſs to cauſe his court to be reſpeQed, 


and to chuſe the braveſt and moſt knowing of his tenants. 
This I mention in order to ſhew the duty of vaſſals, which 
was to fight and to judge; and ſuch indeed was this duty, 
that to judge was all the ſame as to fight. 

' It was lawful for a lord who went to law with his vaſſal 
in his own court, and was caſt, to appeal one of his 
tenants of falſe judgment. But as the latter owed a re- 
ſpe& to his lord for the fealty he had vowed, and the lord 
on the other hand owed benevolence to his vaſlal for the 


fealty accepted; hence it was cuſtomary to make a diſ- 


tinction . re the Lord's affirming in general, that the 
jludge- 


'® Defontaines, chaps /s 21. art. 27, and 28. 

+ Ibid, art. 28. 

+ Chap, 21. art. 37. 

This number at * — Defontaines, chap. 21, art, 36. 
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judgment * was falſe and unjuſt, and imputing perſonal + 
prevarications to his tenant. In the firſt caſe, he affront. 
ed his own eourt, and in ſome meaſure himſelf, fo that 


there was no room for pledges of battle. But there was. 


room in the ſecond; becauſe he attacked his vaſſal's honour ; 
and the perſon overcome was deprived oflife and proper. 
ty, in order to maintain the public tranquillity. 

This: diſtinction which was · neceſſary in that particular 
caſe, had afterwards a greater extent. Beaumanofft ſays, 
that when the appellant of falſe judgment attacked one of: 


the peers by perſonal' imputations, then battle enſued ;-- 


but if he attacked only the judgment; the peer appealed 
was at liberty + to determine the difpute either by battle 
or by law. But as the prevailing ſpirit in Beaumanoir's 
time was to reſtrain the uſage of judicial combats, and as 
this liberty which had been granted to the peer appealed, 
of defending the judgment by combat or not; is equally 
contrary to the ideas of honour eſtabliſhed in thoſe days, 
and to the obligation the vaſſal lay under of defending his 
tord's juriſdiction; I am apt to think that this diſtinction 
of Beaumanoir's was owing to a new regulation among 
the French. VE 1 4 

I would not have it thought, that all appeals of falſe 
judgment were decided by battle: It fared with this ap- 
peal -as with all others. The reader may recolle& the 
exceptions mentioned in the 25th chapter. Here it was 


the buſineſs of the ſuperiour court to examine whether it 


was proper to withdraw the pledges of battle or not. 

There could be no appeal of falſe judgment againſt the 
king's court ; becauſe as there was no one equal to the 
King, no one could appeal him; and as the king had no 
ſuperiour, none could appeal from his eourt. 

This fundamenal regulation, which was neceſſary as a 
political law, diminiſhed alſo as a civil law the abuſes of 
the judicial proceedings of thoſe times. When a lord was 
afraid |} that his court would be appealed of falſe judge- 
ment, or perceived that they were determined to appeal ;. 
if juſtice required there ſhould be no appeal, he might 
petition for peers rom the King's court, who could not be 
appealed of falſe judgment. Thus King Philip, ſays 

„ | +" * Defon- 
Beaumanoir, chap: 67. pag: pA Ibid. chap. 67. pa 7. 
+ Ib. page 337, 27341 | — Delbatzmes, 8 2 


* 
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Defontaines , ſent his whole counfel to judge an affair in 
the court of the abbot of Corbey. 

If the lord could not have — from the Ling he 
might remove *his court into the king's, if he held im- 
mediately of him: But if there were intermediate lords, 
he had recourſe to his paramount, going from one lord to 
another, till he came to the ſovereign. 

Thus notwithſtanding they had not in thoſe days neither 
the practice nor even the idea of our modetn appeals, yet 
they had recourſe to the king, who was the ſource from 
whence all thoſe rivers flowed, and the ſea into which. 
they returned. N 


— 
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Fax appeal of default of juſtice was when the court of a 
particular lord deferred, evaded; or refuſed to do juſtice 
; to the parties. 

During the time of our princes: of the ſecond race; 
though the count had ſeveral officers under him, their 
perſon was ſubordinate, but not their juriſdiction. 
Theſe officers in their court - days, affixes, or placita, gave 
judgment in the laſt reſort as the count himſelf; all 
the difference conſiſted in the diviſion of the juriſdiction. 
For inſtance, the count had f the power of condemning 
to death, of judging of liberty and of the reſtitution of 
goods, which the centenarn had not. 

For the ſame reaſbn, there were higher cauſes 1 Ne 
ed to the king; namely, thoſe which directx concerned 
the political order of the ſtate. Such were the diſputes 
between biſhops, abbots, counts, and other grandees, 
whom the hogs Judged HON with the great vaſſals l. 

What 


* Defontaines, chap. 22. art. 14. 
+ Third capitulary of the year 812. art. 3. edition of Baluſins, p. 497. 
and of Charles the Bald, added to the law of the Lombards, book ii. art. 3. 
Ib. art. 2. edit, of Balu. page 497. 
Cum 667. Capitulary of Lewis le Dcbonnaire, edition of Ba» 
page 097» 
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What ſome authors have advanced, namely, that an 
appeal lay from the count to the king's commiſſary, or 
miſſus dominicus, is not well grounded. The count and 
the mfſur had an equal juriſdiction“ independent of each 
other: The whole difference was f, that the miſſus held 
his placita or aſſizes four months in the. year, and the 
count the other eight. | 

If a perſon who had been condemned at an affize t, 
demanded to have his cauſe tried over again, and. was 
afterwards caſt, he paid a fine of fifteen ſous, or received 
fifteen blows from the judges who had decided the affair, 

When the counts or the king's commiſſaries did not 
* themſelves able to bring the great lords to reaſon, 
they made them give bail or ſecurity ||, that they would 
appear in the king's court: This was to try the cauſe, and 
not to rejudge it. I find in the capitulary of Metz J, a 
law, by which the appeal of falſe judgment to the King's 


court is eſtabliſhed, and all other kinds of n proſerib- 


ed and puniſhed. 
It they refuſed to ſubmit to che an of the ſneriffs 
9 , and made no complaint, they were impriſoned till they 


had ſubmitted : Bur if they complained, they were con- 


ducted under a proper guard before the kiss, and the 
affair was examined in his court. 
There could be hardly any room chen for an h of 


default of juſlice. For ſo far was it from being uſual in 


thoſe days to complain, that the counts and others, who 
had a right of holding aſſizes, were not exact in diſcharg- 


ing this duty; that 4, on the contrary, it was a general 


complaint that they were too exact. Hence we find ſuch 
numbers of ordinances, by which the counts, and all 
other officers of Juſtice whatſoever, are forbid to hold their 
aſſizes above thrice a- year. It was not ſo neceſſary to 
chaſte their gene e as to a . a 

l | But 


a4 See the capicalary of Charles the Bald, added to the law of the 
Lombards, book ii. art, 3. 

+ Third capitulary of the year 812: art. 8. 4 Placitum. 

|| This appears by the formulas, chartres, — the capitularies. 

$ In the year 757, edition of Baluſius, pape 180. art. 9, & Io. and the 
ſynod apud Vernas in the year 755, art. 29. edition of Baluſius, page 175. 
Theſe two ecapitularies were made unfler king Pepin. 

J The officers under the count Sc „ 
+ Sce the law of the Lombards, book ii. tit. 52. art. 22. 
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But, after an innumerable multitude of petty lordſhips 
had been formed, and different degrees of vaſſalage eſ- 
tabliſhed, the negle& of certain vaſſals in holding their 
courts gave rife to this kind of appeal * ; eſpecially ' as 
very conſiderable profits aecrued to the lord paramount 
{rom the ſeveral fines. 

As the cuſtom of judicial combats gained every day 
more ground, there were places, cafes, and times, in 
which it was difficult to aſſemble the peers, and conſe- 
quently in which juſtice was delayed. The appeal of de- 
fault of juſtice was therefore introduced, an appeal chat 
has been often a remarkable æra in our hiſtory; becauſe 
moſt of the wars of thoſe days were imputed to a viola- 
tion of the political law; as the caſe, or at leaſt the pre- 
tence of our modern wars, 1s the infringement of the law 

df nations. 

Beaumanoir + ſays, that in the caſe of default of juſtice, 
battle was not allowed. The reaſons are theſe: 1. They 
could not challenge the lord, becauſe of the reſpect due to 
his perſon ; neither could they challenge the lord's peers, 
becauſe the caſe was clear, and they had only to reckon 
the days of the ſummons, 'or of the other delays ; there 
had been no judgment paſſed, conſequently there could be 
no appeal of falſe judgment: In fine, the crime of the peers 
offended the lord as well as the party, and it was againſt 


rule that there ſhould be a . between the lord and his 


ers. 
"a t as the default was ptoved by witneſſes before 
the ſuperiour court; the witneſſes might be challenged, 
and then neither the lord nor his court were offended. 

In caſe the default was owing to the lord's tenants or 
peers by deferring juſtice,” or by evading judgment after 
paſt delays, then theſe peers were appealed of default of 
juſtice before the paramount; and if they were caſt, they 
paid a fine to their lord. The latter could not give 
them any aſſiſtance ; on the contrary, he ſeized their fief 
till on had each pai a ſine of © SO livres, 2 

| 2. 


time of Philip Auguſtus. 
+ Chap. 61. page 315. 
} Beaumanoir, chap. 61. page 315. 
F Defontaines, chap. 31. art. 24s 


There are indancel of appeal of defaul of jaflice, as | early as the 
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2. When the default was owing to the lord, which was 
the caſe whenever there happened not to be a ſufficient 
number of peers in his court to paſs judgment, or when 
he had not aſſembled his tenants, or appointed ſomebody 
in his room to aſſemble them, an appeal might be made — 
the default before the lord paramount; but then the party 
* and not the lord was ſummoned, becauſe of the reſpe& 
due to the latter. 

The lord demanded to be tried es the paramount, and 
if he was acquitted of the default, the cauſe was remand. 
ed to him, and he was likewiſe paid a fine of + ſixty livres. 
But if the default was proved, the penalty t inflicted on 
him was to loſe the judgment of the cauſe, ' which was to 
be then tried in the ſuperiour court. In fact, the complaint 
ot default was made with no other vie. 

3. If the lord was ſued || in his own court, which never 
happened but upon diſputes relating to -the fief; after let. 
ting all the delays paſs, the lord himſelf F was ſummoned 
before the peers in the ſovereign's name, whoſe permiſſion 
was neceſſary on that occaſion. The peers did not make 
the ſummons 1n their own name, becauſe they could not 
ſummon their lord, but they could ſummon I for their 
lord. 

Sometimes |, the e default ef juſtice as follow- 
ed with an appeal of falſe judgment,, when the lord had 
cauſed judgment to be paſſed, notwithſtanding the default. 

The vaſſal 4 who had wrongfully. appealed his lord of 
default of juſtice, was ſentenced to pay a fine 8 to 
his lord's pleaſure. 5 

4% 1 . | The 


P Defontaines, art. 31. 
Beaumanoir, chap. 61. page 372, | 
Defontaines, chap. 21. art. 29. | 
ul This was the caſe in the famous difference between the lord of Nelle 
Joan Counteſs of Flanders, under the reign of Lewis VIII. He ſued 
her in her own court of Flanders, and ſummoned her to give judgment 
within forty days, and afterwards appealed in default of juſtice to the 
king's court. She anſwered, he ſhould d be judged by his peers in Flanders. 
The king's court determined that he ſhould. not be remanded, 9 
counteſs ſhould be ſummoned. 
$ Beaumanoir, chap. 34. = Defontaines, chap. 21. art. 9. 
þ Beaumanoir, chap. 61. page 34. 
J Ibid. chap. 61. page 312. But he that was neither tenant nor vaſſal to 
the lord, pai only a fine of ſixty * Ib. 
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The inhabitants of Gaunt * had appealed the Earl of 
Flanders of default of juſtice before the King, for having 
delayed to give judgment in his own court. Upon exami- 
nation it was found that he had uſed leſs delays than even 
the cuſtom of the country allowed. They were therefore 
remanded to him; upon which their effects, to the value 
of ſixty thouſand livres, were ſeized. They returned to 
the king's courtꝰin order to have this fine moderated ; but 
it was decided that the Earl might inſiſt upon this fine, 
and even more if he pleaſed. Beaumanoir was preſent at 

thoſe judgments, 

4. In other diſputes which the lord might hire with his 
vallal, in reſpect to the body or honour of the latter, or to 
goods that did not belong to the fief, there was no room 
for an appeal of default of juſtice ; becanſe the cauſe was 
not tried in the lord's court, but in that of the paramount; 
vaſſals, ſays Defontaines +, having no power to give 
judgment on the body of their* lord. 

] have been at ſome trouble to give a clear idea of thoſe | 
things, which are ſo obſcure and confuſed in old authors, 
that to draw them from the-chaas in which they were in- 
volved, may be reckoned a new diſcovery. 


«. 


— — 
HAP. XXIX. 
_ "Epoch of the Reign of st. Lewis. 


OT, Lewis aboliſhed the judicial combats in all the" courts 
of his demeſne, as appears by 'the ordinance he t publiſh- 
ed on that account, and || by the inſtitutions. ' * 

But he did not fuppreſs them in the courts of - his j 
barons, except in the caſe of appeal of falſe judgment. 

A vaſſal could not appeal the court of his lord of falſe 
zee, without IS a Judicial combat ** 

the 

28 8 chap. 61. page 318. 

'+ Chap. 21. art. 35. 

4 In the year 1260. 


|| Book i. chap. 2, & 7. and book ii. chap, 20, & 11. 
$ As appears every where in the tutions, &c. and Beaumanoir, 


.chap. 61, page 309. 
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the judges who. had pronounced , ſentence. / But St. Lewis 
* int d. the practice of appealing of falſe judgment 
without.” hting, a * that e os Any fury te of 


LEV, iel *. x" * N 44 


crime of hy: a fact, if it was a kind of Flo againſt 


e judgments, p! in his;coprts not becauſe 
ſe or iniquitous, but becauſg they dic; ſome pre- 
890 cantrary, he 5 „that they ſhould 
to make an appeal of falſe judgment agaialt rhe 
co _ e barons, $, in caſe of. any complaint. 
Ne t Was. allowed by the inſtitutions, as we have already 
obſerved, to bring an appeal of falſe judgment againſt the 
Os in. e king” s demeſnes. They were obliged to de- 
an amendment before the ſame court; and in caſe 
che ballifk refuſed the amendment demanded, the king gave 
leaye to maks an appeal I to his court, or rather, inter- 
preting the — — by themſelves, to Feen him a 


ox. petition. 4 
ih regard * courts of the lords, St. Les by 
perm en them, to be appealed of falſe judgment. would 
haye en le cauſe brought g before the royal tribunal, or that 
of the ot ana not + to ho decided by duel, but by 
LY urſuant to a form of. progeeding, the rules of 
which "ih —_— down in the inſtitutions ft. . 
Thus, whether they could: falſify. =. ine t, as in 
the courts of the barons, 9 whether .not falſify, 
as in the g urts of his demelne, he nfm that they 
might ap ie ee hazard of a guel. 


N e ontaines 
4 aig ez 6. and book, ii. chap. 13. i e 
Ii. C 


1 lb. — ol, Fund Book it. chapf Tg Nets 
Ib. book ã. . 2+ * x oor? ee ** par 4 $4 
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Defontaines * gives us the two firſt examples he ever 
ſaw, in which they proceeded thus without à legal duel ; 
one in a cauſe tried at the court of St. Quiatin, which be- 
longed to the king's demeſne ; and the other in the court 


ol Ponthien, where the count who was preſent oppeſed the 


ancient juriſprudence : But theſe two cauſes were decided 
by law. . | 

Tere perhaps it will be aſked, why St, Lewis ardained 
for the courts of his barons a different form of proceeding 
from that which he had eſtabliſhed in the courts of his de- 
meſne ? The reaſon is this: When St. Lewis made the 
regulations for the courts of his demeſaes, he was not check- 
ed nor confined in his views : But be had meaſures ts keep 
with the lords who enjoyed this ancient prerogative, that 
cauſes ſhould not be removed from their courts, unleſs the 
party was willing to expoſe himſelf to the dangers of an 
appeal of falſe judgment. St. Lewis preſerved the uſage 
of this appeal ; but he ordained that it ſhould be made 
without a judicial combat, that is, in order to render the 
change more inſenſible, he ſuppreſſed the thing, and conti- 
nued the terms. 

This regulation was not univerſally received in the 
courts of the lords. Beaumanoir + ſays, that in his time 
there were two ways of judging; one according to the 
king's eſtabliſhment, and the other purſuant to the ancient 
practice; that the lords were at liberty to follow which 
way they pleaſed ; but when they had pitched upon one in 
any cauſe, they could not afterwards have recourſe to the 
other. He adds , that the count of Clermont followed 
the new practice, while his vaſſals kept to the old one; 
but that it was in his power to re-eſtabliſh the ancient prac- 
tice whenever he pleaſed, otherwiſe he would have leſs au- 
thority than his vaſſals. 

It is proper here to obſerve, that France was at that 
time || divided inte the country of the king's demeſne, and 
that which was called the country of the barons, or the 
baronies, and, to make uſe of the terms of St. Lewis in- 

ſtitutions, into the country under obedjence to the king, 
aud the country out of his obedience. When the kings 


made ordinances for the country of their own demelſne, they 
Vor. II. Q | | em. 


* Chap. 22. art, 16. and 17. 6x. _ - 
. Deſetonines, ad. indriens, Wool N aivp 20, 


11, 15. and others. 
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employed their own fingle authority. But when they pub. 
liſhed any 6rdinances that concerned alſo the country of 
their barons, they were made * in concert with Thai or 
ſealed and ſubſcrihed by them: Otherwife the barons re. 


ceived or refuſed them, accordin as they ſeemed conduciye 


to the good of their baronies. The rear-vaſſals were upon 
the ſame terms with the great vaſſals. Now, the inſtitu. 
tions were not made with the conſent of the lords, though 
they regulated matters which tõ them were of great im. 
portance ; But they were received only by thoſe who be. 
lieved they would redound to their advantage. Robert, 
fon of St. is, received them in his county of Clermont; 


yet his 8785 bon not think * to conform to this 7 


412 * 9 
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e CHAP. xxx. 
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| n wk WI 
| Obſervations on Appeals 


I arraguen, that” appeals, which were challenges to a 
combat, muſt have been made immediately on the ſpot. 1/ 
the party laves the court without appealing, ſays Beauma- 
noir +, 2 5 lofes bis appeal, and the judgment ſtands good. This 


continued ſtill in force, even after all the refirictions of 


t judicial combats; 
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Tux villain eould not briog a an appeal of falſe judgment 
againſt the court of his lord. This we learn from Defon- 
Dae 1 1 taines 


es the orditiatices at the ning of he third race in the collection 
of Lanriefe, eſpecially thoſe of Phili guſtus, on ecclefiaſtic ſuriſqiQion, 


and that of Le] VIII concerning the Jets, and the charters related 4 
Mr. Bruſſels, particularly that of St. Lewis, on the leaſe and recovery 
lands, and the feodal majority of young women, tome 2. book xxxii. page 
35, et ibid. the ordinance of Philip Auguſtus, page 7. | 

+ Chap 63. page 327; Ibid. c Dr ge 312. N 

+ See the inſtitutions of St. Lewis, chap. * The Ss 1 
Charles VII. in 1453. a 
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tines *, and is i calfiliped] moreover by the inſtitutions +; © 


Hence Defontaines t ſays, Between the lord and bis villa 


there in #0 ore, judge But God. 


the” villains af the privilege of ap 
court of d . 
villains" $, "who "by e 


of falſe judgment, even t 


ment. 
As the vrais of jodieial eowbats began to decline, and 


the uſage of new appeals to be introduced, it was reckoned 
unjuſt that freemen ſhould have a remedy againſt the in- 
juſtice of the court of their lords, and the villains ſhould 
hot ; hence the parliament received their appeals all the 


t was the cuſtom of judicial combats he had 


122 


ſame as thoſe of freemen. 
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1 501% 2 The ſame Subje& continued. baun nag 
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HEN an appeal of falſe judgment was brought again 


the lord's court, the lord appeared in perſon before his par- 
amount, to defend the judgment of his court. In like 
manner „ in the appeal of default of juſtice, the party ſum- 
moned before the lord paramount brought his lord along 
with him, to the end that if the default was not proved, 
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e might recover his juriſdiction. 
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particular eaſes was become general, by the introduction n 
of all ſorts of appeals, it ſeemed very extraordinary tha; Wl the 
the lord ſhould be obliged to ſpend his whole life in (trang, WM pe! 
tribunals, and for other people's affairs. Philip of Valois*, pre 
ordained, that none but the bailiffs ſhould be ſummoned ; re. 
and when the uſage of appeals became ſtill more frequent, ¶ juc 
the parties were obliged to defend the appeal: The fad b 
of the judge became that of the partx. 

I took 4 notice that in the appeal of default of juſtice, 
the lord loſt only the privilege of having the cauſe tried in Wt the 
his own court. But if the lord himſelf was ſued as par. WM gi! 
ty ||, which was become a very common practice 5, he paid WM - 
a fine of ſixty livres to the king, or to the paramount, be. 

fore whom the appeal was brought. From thence aroſe 

the uſage, after appeals had been generally received, of 

fining the lord upon the amendment of the ſentence of his 

judge: An uſage which laſted a long time, and was con- 
firmed, by the ordinance of Rouſſillon, but fell at length u D 


the ground through its own abſurdity. a 
| IO BEES 3 7 

2 

CHAP. XXXIII. 

£ 4 - 0s : 4 pr: 
I The ſame Subject continued. th! 


Is the practice of judicial combats, the perſon who hai Wh of 
appealed one of the judges of falſe judgment, might loſe bo 
his cauſe by-the-combat, but could not poſſibly gain it. In WW uf 
fact, the party who had a judgment in his-favour, ought not bu 
to have been deprived of it by another man's act. The ap- 
pellant therefore, who had gained the battle, was obliged 
to fight likewiſe' againſt the adverſe party; not in order to 
know whether the judgment was good or bad, (for this 
judgment was out of the caſe, being reverſed by the com- 
bat), but to determine whether the demand was juſt or not; 
and it was on this new point they fought. + From thence 
proceeds our manner of pronouncing arreſts, The caurt an- 
Hulle ebe ahr; che court annult the appeal, and the judge te 
; b f TY =; — ment 


Id the year 13333. | ; 
f See the ſituation of things in Bputillier's time, who lived in the year MI +? 
gos. Somme Rurale, book i. pages 19. and 20. 
+ #+S6ecchap, t30} . J Beaumanoir,chap. 61. page 312, and 318. | 
$ bid. I Defontaines, chap. 21. art, 14. a 
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nent againſt which the appeal was brought. In effect, when 
the 5 who had made the appeal of falſe judgment, hap- 
ned to be overcome, the appeal was reverſed; when he 
ved victorious, both the judgment and the appeal were 
teverſed: Then * were obliged to * to a new 
judgment. | 
This is fo far true, that don the cauſe was tried by ir in 


queſt, this manner of pronouncing did not take place: 
Witneſs what M. de la Roche Flavin * ſays, namely, that 
the chamber of inqueſts nan uſe this form at the a. 
nn its creation. ef] 5 


r. XEXIV;-. > 798 
lu what Manner the Proceedings = Law became ſecret. 35 


Dort's had introduced a public form of coal f 
that both the attack and the defence were equally known. 
The witneſſes, ſays Beaumanoir +, ought to give in their teſti- 
mony in open court. 

Boutillier's commentator ſays, he had learned of ancient 
praftitioners, and from ſome old manuſcript law-books, 
that criminal procefles were anciently carried on in public, 
and in a form not very different from the publie judgments 
of the Romans, This was owing to their not knowing 
how to write; a thing in thoſe days very common. The 
uſage of writing fixes the ideas, and preſerves the ſecret; 
but when this uſage is laid aſide, nothing but the ** 
neſs of the proceeding is capable of fixing th. ſe ideas. 

And as uncertaiaty might eaſily ails in reſpett of what 
had been judged by vailals, or pleaded before vaſſals, they 
could therefore refreſh. their memory, every time they held 
a court; by what was called proceedings on record iI. In 
that caſe it was not allowed to challenge the witneſſes to 
combat: For then there would be no end of diſputes. 
In proceſs of time a ſecret form of proceeding was in- 
trodueed. Every thing before had been publie ; every 


Ne. Q 3 thing 
* Of the parliaments of n book i i. _ 10 "4 2294 54> A 
1:4 Chap. 63: page 315. 115 


t As Beaumanoir ſays, che 


They provea by witne 
creed in court. 


r been wendy FT 1 


246 | THE SPIRIT Book XXVII., 
thing no became ſecret; the interrogatories, the informs. 
tions, che ge- examinations, the confronting of witneſſes, the 
apinion of the public proſecutor; and this is the preſent 
practice. The ſitſt form of proceeding was ſuitable to the 
- governipeat of that time, as the new form was proper to 
dne. government ſince eſtabliſed. 
„ Bontilliet's commentator fixes the epoch of this change 
to the ordinapge in the year 1539. I am apt to believe 
. this change was made inſenſibly, and paſſed from one 
..Jordfhip to another, in proportion as the. lords renounced 
the ancient form of judging, and that derived ſtom the in- 
„ ſtitutions of St. Lewis was improved. In fact, Beauma- 
noir ſays , that witneſſes were publicly heard only in 
caſes in which 3 it was allowed to givepledges of battle: In 
others, they were heard in ſecret, and their-depoſitions 
were reduced to writing. The proceedings became there. 
. e "_ ceaſed to give App ga . e 
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1 Sr 3 no one was 40 Fond the 
payments of coſts + in temporal courts. The-party.ca 
was ſufficiently puniſhed by ſentences of pecuniary: ſines to 
the lord and his peers. From the manner of proceeding 
by judicial combat, it followed, that the party who wa: 
condemned and deprived of life and fortune, was puniſhed 
as much as he could he: And in the other caſes of the ju- 
dicial combat, there were fines ſometimes fixed, and ſome- 
times dependent on the diſpoſition of the lord, which were 
ſufficient to make people dread the events of ſuits. = 
ſame” may be ſald of cauſes that were not decided by 

bat! As the lord had the chief profits, ſo he Was alſo at 
the chief expetice, either to NA His Peers; or to enable 
them to proceed to judgment 24 Befides, us diſputes were 
*penerally: detetinicd 36 If pe, and giebt that inf 
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nite multitude of writings-which afterwards followed, there 
was no neceſſity of allowing coſts to the parties. 
The cuſtom of appeals naturally introduced that of giv- 
ing coſts. Thus Defontaines * ſays, that when they n 
pealed by written law, that is, when they followed the new 
laws of St. Lewis, they gave coſts ; but that in the uſual 
cuſtom, which did not permit them to appeal without fal- 
fifying the judgment, no coſts were allowed. They ob- 
tained only a fine, and the poſſeſſion for à year and a day of 
the thing conteſted, if the cauſe was remanded to the lord. 
Zut wnen the number of appeals increaſed from the 
new facility of appealing +; when by the frequent uſage 
of theſe appeals from one court- to another, the parties 
were continually removed from the place of their reſi- 
dence ; when the new method of proceeding multiplied 
and eternized the ſuits; when the art of elgding the 
very juſteſt demands was refined ; when the parties at law 
knew how to fly only in order to be followed; when ac- 
tions proved deſtructive, and pleas eaſy ; ; when the reaſons 
were loit in whole volumes of writings ; when the world 
was filled with members of the law, who were ſtrangers 
both to Jaw and juſtice ; when knayery found advice 
where it found no ſupport ; then it was neceſſary to deter 
litigious people by the fear of coſts. They were obliged . 
to pay colts for the judgment, and for the means they had 
employed to elude it. Charles the Fae ae a ge 
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8 by the .de, Ripuarian, apd other barbgtous laws, 
crimes were puniſhed with pecuniary: ſines; they had got 
in thoſe days, as we have at prefent, a public, officer who 


has the care of criminal proſecutions, In effect, the iflue 


of all cauſes. being reduced to the reparation, of damages, 


every . 8 was in ſome meaſure civil, and might 
be 
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be managed by any one. On the other hand, the Roman 
lay had popular forms for the proſecution of crimes, which 
ve) ineonſiſtent with the office of a public proſecutor. 

7 The euſtom of judicial combats: was no lefs oppoſite to 
this idea for Who is it that would chuſe to make himſelf 
everyornan'y champion againſt all the world? 
Abied in the collection of formulas, inſerted by Mura. 
po groch the laws of the Lombards; that under one prince; 

the) ſecond race there was an advocate of the public“ 

| tor, But whoſoever pleaſes to read the entire col- 
legion of- chef formulas, will find there was a total dif. 
ference between thoſe officers and what we now call the 
public proſecutor, our: „our kings ſolici- 
tors, or gut ſulioitors of the nobility: The forttier were 
zather agents of the public for the management of political 
and domeſtic affairs, than for the civil. In fact, we do not 
find in theſe formulas that they were intruſted with crimi- 
nal proſecutions, or with cauſes relating to Er to 
oharphes, or to the condition of perſons. 

id that the eſtabliſhment of a public proſecutor was 
repuggant to the nfage of judicial combats. I find not- 
withſtanding, in one of thoſe formulas, an advocate of the 
public proſecufor, who had the liberty to fight. Murato- 
*hes placed it juſt after the conftitution + of Henry I. for 
whick it was made, Ir this conſtitution it is aid, That 
1 f amv man kills his father, his brother, or any of his 
other relations, he, ſhall loſe their ſucceſſion, which ſhall 


i paſs to the other relations, and his own ſhall go to the 


1 N No, it wes in ſuing for the ſucceſſion 
f at th bad devolved to the exchequer, that the advocate 
of — ublie proſecutor, by wham its rights were defend- 
. privilege of 18 this caſe * within che 

— ele, 6. 4 
We ſee in thoſe formulas the advocate of the public 
proſecutor proceeding againſt t a perſon who had taken a 
robber, but had not brought him before the count; againſt 
anscher who had ralſed a an inſurrection or tumult againſt 
the count ; ET NN? who. had ſaved: a man's life 
þ 7 329 OiOr wy. vat by 7 3 
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whom the count had ordered to be put to death; againſt i the 
advocate of ſome churches, hom the cdunt had commanded 
to bring a robber before him, but had not obeyed; aguinft 
+ another who had revealed the King's ſecret to ſtran ers ; 
againſt f another who with open violence had attacked 
the Emperor's cotnmiſſaty ; againſt another H wd Had 
been guilty of contempt to the emperorꝰs reſeripts und he 
was proſecuted either by the emperor's ddvocate,or 
the emperor himſelf ; againſt-4 another»wh6 refuſed: 
accept of the prince's coin: in fine, this advocate Tweed 
for things, which by the _— Wes: eee to the Ax- 
Gegner N. ä arc 237,319) 

But, in criminal n we e meet witk che Ads 
cate of the public proſecutor; not even where duels: dt 
uſed; | not even in the caſe of incendiaries 3 f het e 
when the judge is killed ** on his bench ; not e in cad 
ſes relating to the condition of perſons ff, to Ubereye and 


favery 11. 
T tor the Nos boo 


Theſe Grmulas: are made not only 
Lombards, but likewiſe for the capitularies added to them; 
ſo that we have no reaſon at all to doubt of theisgivi 
us the practice obſerved under our 1 ol eu 
race upon this ſubje&. 44507 / 

As the uſage of combats. was become Ades ede 
under the third race, it did not allow of any ſuch l 
a public proſecutor. Hence Boutillier, in his Somme 15 
rale, ſpeaking of the officers of juſtice, takes notice only I 
of the bailiffs, the peers, and ſerjeants. 

I find in the laws {{'of James II. king of Majorea 
creation. of the office of the king' s attorney-general %. 
with the very ſame functions as are exerciſed at N 
by the officers of that name ainongſt us. It is manifeſt 
that this office was not inſtituted till we had changed the 


form 1 Nene re e 1 Sn, © 
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1 lbid. ah q wid. pa ** yup PS ibid. page 147. 4 fre. 
bid. page x68. ff Ii. page 134. En os. ro7. 
| See alſo the loſtitutions, book I. chap. 1. book 2. chap. If. & 1g. and 
Beaumanoir, chap. 61. page 308. concerning the manner in which proſecu- 
tions were managed in thoſe 
75 — laws in the lives of che Saints of the month of June, tom, 
3. page 2 a 
Qui continue noſtram ſacram curiam ſequi tent᷑atur, inſtituatur quj 
lacta & cauſas in ipſa curia promovcat atque pi oſequatur. 
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ils what Manner the Inflitations of St. Lewis fell into Oblivion, 


>) DAO 1544 | 1 * ; "119i; 
Fr a the Bate of the Inſtitutions, that their origin, pro- 
. and decline, were compriſed within a very thor 
TB cabs b e The 
code we have now under the name of St. Lewis“ inſtitu- 
tions, was never deſigned as a law for the whole kingdom, 
though ſuch a deſign is mentioned in the preface to this 
code. This compilement is a general code, which deter- 
mines all points relating to civil affairs, to the diſpoſal of 
property by will or otherwiſe, the doweries and advan- 
tages of women, the profits and prerogatives of fiefs, and 
the affairs relating to the police, &c. Now, to give a 
general body of civil laws, at a time when each . town, 
or village had its cuſtoms, was attempting to ſubvert in 
one moment all the particular laws that were then in 
force in every part of the kingdom, To reduce all the 
parti cuſtoms to a general one, would be a very in- 
conſiderate thing, even at preſent, when our princes find 
in all pate the moſt paſſive obedience, But if it be a 
rule, that we ought not to change when. the inconveni- 
ences are equal to the advantages, much Jeſs ought we to 
change when the advantages are ſmall, and the inconve- 
niences immenſe. Now, if we attentively confider the 
fituation which the kingdom was in -at that time, when 
every lord was puffed up with the notion of his ſove- 
reignty and power, we ſhall find that to attempt a general 
change of the received laws and cuſtoms, muſt be a thing 
that could never enter into the heads of thoſe who were 
then in the adminiſtration. | | 
- ' What” I have been ſaying, proves likewiſe that this 
code of inſtitutions was not confirmed in parliament by 
the barons and magiſtrates of the kingdom, as is mention- 
> ed in a manyſcript- of the town - houſe of Amiens, quoted 
by, Monſ. Ducange. We find in other manuſcripts, 
that this code was given by St. Lewis in the year les 
| before 
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before he ſet out for Tunis. But this fact is not truer 
than the other; for St. Lewis ſet out upon that expedi- 
tign in 1269, as Monſ. Ducange obſerves : from whence. 


he concludes, that this code might have been publiſhed 
in his abſence. But this, I ſay, is Impoſſible, How can 


St. Lewis be imagined to have pitched upon the time of 
his abſence for tranſacting an affair which would haye 
been the ſeed of troubles, and might have produced not 


only changes, but reyolutions? An enterpriſe of chat Riad 


had need, mote than any other, of being cloſely purſued. 
and could not be the work of a feeble re „ compoſed 
moreover of lords “, Whole intereft it was 'chat it ſhould 
not ſucceed. AE bo i i. np 

Thirdly, I affirm it to he very probeblg, what the code 
now extant is quite a different thing from St. Lewis“ in- 
ſtitutions. This code cites the intfitürions therefore i it 
is a work written upon the inſtitutions, und nôt the ih- 


Llitutions themſelves, Beſides, Beaumanoir, who Yre- 


" quently makes mention of St. Lewis? ace gen. 
only ſome particular inſtitutions of that prince OR” 
this complement. Defontaines +, Who os that 
4 1 7 s reign, makes mention of the two firſt times tar 
is inſtitutions on judicial proceedings were put irr &xe- 
cution, as of a thing long Gave elapſed. The Rites 
ol St. Lewis were prior therefore to the 'compiletneft I 
am now ſpeaking of, which in rigour, and adopting the 
erronedus prefaces prefixed by ſome ignorant Perſons to 
that work, could not have been publiſhed'BefSte the aft 
bigs of St. A or even not till after bis death 1 
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e have feen above ih the 10h chapter, that It ok of Þ Popthies op dp 
poſed the execaition. oſ a ne n This fa is 
Felated by Defontaines. 
10 See above, chap, 30. 


. Ya: ags <5 4 


242 THESPIRIT Book XXVII. 


ſcute, confuſed, and ambiguous code, where the French 
law is continually missed with the Rotntan, where a legi- 
ſlator ſpeaks, and yet we 'ſee a civilian, where we fing a 
complete digeſt of all "eaſes and points of the 'oiviblaw ? - 
To underſtand this thoroughly, we muſt transfer vurfelves 
in imagination to thoſe times 

St. Lewis ſeeing the abuſes in the Juriſprudence of bis 


| time, \@deavyuredito giee the people a diſlike to it. With 


this view he made ſeveral regulations for the courts of 
his demeſnes, and fot thoſe of his barons. And ſach was 
his ſuceeſs, that Beaumanoir “, Wh wrote 4 little after 
the death of that ptince; informs us, that the manner of 
judging eſtabliſhed by St. Lewis, obtained i in a _ num 
ber of the courts of the barons. | 

Thus this prince attained his end, though Gia regilationa 
for the conrts of the lords were not deſigned 2s à general 
law for the kingdom, but as 2 model whieh every one 
might follow, and would even find an intereſt in following. 
He removed the evil by rendering them ſenſible of the 
god. When it appeared that his courts, and thoſe of 
ſome lords, had choſen a form of proceeding more naturah 
more reafonable, more conſormable to morality, to re- 
ligiony to the public tranquillity, and to the ſecutity of 4 
perſom and property 4 . form was ſoon el n and 
th other rejected. 
To Hvite when it is inhptogey to coneain;' to lead 
when, it is improper to cotriniand,” is the higheſt, point of 
wbilieye': Reaſon has's natural, nay, it has even's tyran- 
nical ſway 4 it meets with reſiſtance, but this very-refif- 
thrice fortus its triumph; for aſter a ſhore Kruggle it oy. 
ces an entire ſubmiſſion. | 
el Lewis, in order to give a diſtaſte of the French Jari. 
prudòuce, eauſed the books of the Roman law to be tran- 
lated; by which means they were made known to the 
lawyers of thoſe times. Defontaines, who is the oldeſt $ 
lawywriter we have, made great uſe of thoſe Roman laws. 
His works in ſome meaſũre a reſult of the ancient French 
uriſpeucenee of the laws or inſtitutions of St. Lewis, 
. dof the Roman law. Beautanoir made very. little uſe 
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of tbe latter; but he xecongiled the ancien French laws 
with the regulations of St. Lemis . 4 ei wal 
haye 2 notion therefore that the lw. bock known 
by the name of the Inſtitutions, Was. compiled: by ſome 
bailiffs,, with the ſame deſign as that of the authors of 
thoſe twa works, and — of Defontaines. The 
title of this work mentions, that it is wrote according to 
the uſage of Paris, of Orleans, and of the court of barpoy:; 
and the-preamble ſays, that it treats of the uſages of the 
whole kingdom, and of Anjou, and of the court 5 
It is plain, that this work was made for Paris, Orleans, 
and Anjon, as the works of Beaumanoir and Defontaines 
were made for the countries of Clermont and Verman- 
dois ; and as it appears from Beaumanoir, that divers laws 
of St. Lewis had been received in the courts: of barony, 
the compiler was in the right to tay, that this work re- 
lated alſo to thoſe courts. | {4i 4 2513 ol. we 
It is manifeſt, that the corfon. who compoled. this work, 
compiled the cuſtoms of the country, together with the 
laws and inſtitutions of St. Lewis. This is a very valu- 
able work, begauſy it contains the ancient cuſtom of Agon, 
the inſtitutions of St. Lewis as they were these n uſes 
and, in ſine, the whole practice of the ancient French law. 
Nothing can be ſo vague as the title and — 4 
thoſe inſtitutions, which muſt certainly have beep foift 
in by ſome-ignorant hand. At firſt, they are the uſftiges 
of Paris, of Orleans, and of the courts of harony 3. after» 
wards they / are the uſages of all the temporal eaurts of the 
kingdom, and * — pro voſt ſhĩip of France; at length 
they are the uſages of the whole kingdom, and raf Anon, 
and of the courts of barony. einn og - 5 
I fancy that St. Lewis cauſed this work to be under 
taken, and that it was finiſhed hy his ſhereſſour . One or 
both of thoſe princes ordered ſome. euſtoms of their demeſ- 
nes to be reduced into writing and becauſe theſe cuſtoms 
were there eonfaunded with: the laws. lately med by &. 
Lewis, the work was called St. Lewis“ inſtitutions. | In 
fact, ſo great a name muſt naturally have given it a 
ſanction. Alb chis was publiſhed under & general form; 


and the whole affair was moſt prudently managed. By 


reducing them into writing, they * 3 
and by giving them a — fares, form, their uſe was; more 
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_ Extended: The- laws of the kingdom were at that time 


nothing elſe but the cuſtoms of each Place retained in the 
memories of uld men. I this general inſufficiency, every 
one might find in the new code whit was wanting in thofe * 
laws; this was a ſource from whence they might all 
draw. The Iiference between "this work, and thoſe of 
Defontaines and Beaumanoir, is its :ſpeaking in impera- 
tive terms as a legiſlator; and this might be right, as it 
was T migture of Written ouſtoms and laws. 8 
maas 50; to een & ein e eee, d 
114 500 — — — — — — 
vations Bei pangins ont 2d3 
C H A P. XXXIX, Dobson nos, 
bn ot Srots: 5:17 inf & 0 er er 
Xe tg The ſame Subject 3 „1 ay 5 Dl 
Elend ven Neno I - 
Tacx was an Aa defed in this 8 Ty 
formed an amphibious code, Where the French and Ro- 
man layys were mixed; and where things were joined that 
were no way relative, but often cont ta each o- 
ther. It is.impoſſible to fore en em of laws from 
two.contrary digeſts. is. e folded ent 
I am not ignorant that whe French courts of vaſſals ot 
peers, the judguients. without powet of appealing to ano- 
ther tribunal, the manner of pronovincing ſentence by theſe 
words, Frondemm *, or I abſolve, had ſome conformity: to 
the popular judgments of the Romans. But they made very 
little uſe of that ancient juriſprudence; they rather ehoſe 
that Which was after wards introduced hy the ertiperouts, 
and employed it thraugh the whole compilenienty/ in order 
to regulate, limit, e and ond the: French juriſprn- - 
dence.r 1781 1 215 * +1) n99w35d 10 230 
St. Lewis, as we — Already obſerved, had cauſed the” 
works of Juſtinian to be tranſtated; in order to give credit 
to the Roman law, It was ſoon taught in-the ſchools; 
for they kad, it better in its natural form; than in the 
disfigured ſhape in which it appeared in tie nem code. 
Beſides, this compilement made decrees: in reſpetĩ to ſe- 
veral ichen no donger exiſted, ſuch! as the judgment ot 
peers; judicial combats, private wars, the ſlavery of the 
Jews, the cruſades, and bondmmen. * af the following 
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ages were remarkable for changes, the more changes they 
made, the more they had occaſion to make; ſo that this 
code was always leſs fitted to the actual tate of things 
eſpecially as the local e RY en therein were 
alſo changed. 5 
Farther, the judiciary farms idee by St. Los f 
fell into diſuſe. The prince had not ſo much in view tho 
thing itſelf, that is, the heſt manner of judging, as the beſt 
manner of ſupplying the ancient practice of jndging. The 
principal intent was to give a difreliſh of the ancient 
juriſprudence, and the next to form a new one. But 
when the nconveniences of the latter appeared, another 
ſoon ſucceeded. | 
The inſtitutions of St. Lewis did not therefore ſo much 
change the French juriſprudence, as they afforded the 
means of changing it; they opened new tribunals; or ra- 
ther to come at them. And when once che acceſs 
was Eaſy to that which was veſted with the general . e 
thority, the judgments, which before conſtituted only the 
uſages of a particular lordſhip, formed an univerſal digeſt. 
By means of the inſtitutions they had obtained general de- 
eilons, which were entirely wanting in the Kingdom 
when the building was fimihed, they let e- fall ty 
the ground. 2014 #79907 
Thus the :nftitutions due effects which could bürdz 
ly be expected from a maſterpiece of legiſlation.” To pre- 
pare great changes, ſometimes, whole ages are requiſite 3/ * 
the events ripen;/and-then-the revolutions ſucceed? 51s 517i 
The-parliament/judged in the laſt reſort of almoſt all the 
affairs of the — Before “, it toolt cogniſatice wah” 5 
of diſputes between the dukes, nne barons, biſhops, ab- 
bots, or between the king and his vaſſals , rather in the 


relation they had to the political, than to the civil order. 


were ſoon obliged to render it permanent, whereas 

it uſed to be held only a few times in a year; und. in fine, 5 
à great number were created; in ordercto be ſufficient for 
the decifion of all manner of cauſ ee. 
No ſooner was the parliament dots body than- 

they W W decrees. Jobn de Monlur, undet 
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8 * Filtet-'on the coimt of peers.” See alſo Laroche' Flavin, Book 
1. chap. 3. Budæus, & Paulus Emilius. 
| Other cauſes were decided by the ordinary tribunals. i „Enn B 
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the xeign of Philip the Fair, made a collection which 2t 
preſent is known by the name of the Olim regiſters. 


2 
CHAP. I. 


In what Manner the Judiciary Forms were borrowed from the Decretals. 


Bot how comes it, ſome will ſay, that when the inſtitu- 
rions were laid afide, the judicial forms of the canon law 
ſhauld be preferred to thoſe of the Romand It was be. 
cauſe they had conſtantly before their eyes the eceleſiaſtic 
courts, which followed the forms of the canon law, and 
they knew no court that followed thoſe of the Roman 
law. Beſides, the limits of the ſpiritual and temporal 
juriſdiction were at that time little known : there 


were people + who ſued indifferently, and cauſes that 


were tried indifferently, in either court. It ſeems © as if 
the temporal juriſdiction reſerved no other cafes exclu- 

to itſelf than the judgment of feudal matters ||, and 
of crimes committed by laymen in caſes not relating to 
religion. For q if, on the account of conventions and con- 
tracts, they had occaſion to ſue in a temporal court; the 
parties might of their own accord proceed before the ſpiri- 
tual courts ; and as the latter had not a power to oblige 
the temporal court to execute the ſentence, they made 
people abey by means of excommunications. Under thoſe 
circumſtances, when they wanted to change the courts of 
| in the temporal courts, they took that of the 
ſpiritual courts, becauſe they knew it; and did not meddle 
with that of the Roman law, becauſe they were ſtrangers 
ta it: for in point of practice, people knew only what is 
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Flux and Reflux of the Ecdleliaſtic aid Temporal lala, 


Tux civil power being i in the hands of am infinite. fs FLY 
dice. 


of lords, it was an eaſy matter for the ecclehaſtic 
tion to gain every day a greater extent. Aeeadtahe gad 
hy 10 weakened thoſe of the lors, and-contribu-- 
ted rhereby to gie ſtrength to the royal juriſdictiou the 
latter gradually — the juriſdiction oe cle 
The parliament, which in its form of proceedings had 
adopted whatever was good and uſeful in «heuſpigiyial 
courts, ſoon perceived nothing elſe but the alnifesf which 
had crept into thoſe courts ; and as ther jnriſdiction 
gained ground every day, it grew every day more-ctpeble 
of correcting thoſe abuſes. In fact, the 
and, without enumerating them, I ſhall re fen the xeader 40- 
Beaumanoir, to Boutillier, and to the ordimances of, bur 
kings. I ſhall mention only two, w-whichotbe ph in- 
tereſt Was more directly concerned Theſe abuſes we 
—— reformed them: they bad been 
ry — the times of the darkeſt ignorance, and upon 
aking out of the firſt gleam of light, they vaniſhed. 


By the flee of the clergy it may be preſumed, that they 
ng he na- 


forwarded this re formation: which; confideri 
ture of the human mind, deſerves commendation· Every 
man that died without bequeathing a part of his eſtate to 
the church, Which was called dying without: cc, Can, 
vas depri ved of the ſuetamente ati of chrittian rial. If 
be died without a will, his relations were obliged 
revail upon the biſhop, that he would jozntly- with 
e e oper arbiters, to determine what ſum the de- 
ceaſed ought to have given, in caſe he had me 
People could nat lie e the firſt nigh . — 
tals, nor even the ewo following ae without — 27 
pte voi p urchaĩed icave : cheſe indeed werę th three 
nights to-chuſe; for as to the others, they were not worth 
Vol. II. R . noch 
* Set Boutillier, 3omme Rurale, tit, a. . at DOS are incapable of 
ſuing in a temporal court; aud Beaujnoiiofr, chap. 11 page 56. and the}, 


regulations of Philip Auguſtus upon this fubjeE'; as alſo the regulations. 
between Philip Auguſtus, the clergy, and re barens; © 
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much. All this was redreſſed by the parliament : we 
find in the“ gloſſary of the French law, by Ragau, the 
arret which it publiſhed + againſt the biſhop of Amiens. 
I return to the beginning of my chapter. Whenever 
we obſerve, in any age or government, the different bo- 
dies of the ſtate endeavouring to increaſe their authority, 
and to take particular advantages of each other, we ſhould 
be often miſtaken, were we to conſider their ineroach. 
ments as an evident mark of their corruption, Through 
a fatality inſeparable from human nature, moderation in 
great men is very rare: and as it is always much eaſier to 
puſh on farce in the direction in which it moves, than to 
ſtop its movement; fo in the ſuperior claſs of the people 
it is leſs difficult, perhaps, to find men extremely virtuous 
than extremely prudent. | | 
The ſoul feels ſuch an exquiſite pleaſure in domineer. 
ing; even thoſe who are lovers of virtue are ſo exceſſively 
fond of themſelves, that there is no man fo happy, as not 
ſtill to have reaſon to miſtruſt his honeſt intentions: and 
indeed our aQions depend on ſo many things, that it is in- 
finitely more eaſy to do good, than to do it well. 
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C H A P. XLII. , 
The Revival of the Roman Law, and the Refult thereof; Change in ths 


Uros the difcovery of Juſtinian's digeſt towards the year 
1137, the Roman law ſeemed to riſe out of its aſhes. 
Schools were then eftabliſked in Italy, where it was 
publicly taught: they had already the Juſtinian code, and 
he Novels, I mettioned before, that this code had been 
ſo favourably received in that country, as to eclipſe the 
hw of the Lombards. Fx 


The Italian doctors ow the law of Juſtinian into 
France, where they had only t the Theodoſian code; be- 
* In the word Teflamentary executors. | 
-- 4 The 19th of March, 1409. 


| In Italy they followed Juſtinian's code: hence Pope Fohn VIII. in his 
conſtitution publiſhed after the ſynod/of Troyes, makes mention of this code, 
not becauſe it was known in France, but becauſe he knew it himſelf, and 
his conſtitution was general. 
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tauſe Juſtinian's laws were not made * till after the fettle- 
ment of the harbarians in Gaul. This law met with ſome 
oppoſition ; but it ſtood its ground, notwithſtanding the 
— of the popes, who ſupported + their 
own canons. St. Lewis endeavoured to bring it into re- 
pute by the tranſlatiang made by his orders of Juſtinian's 
works, which are ſtill in manuſcript in our libraries; and 
I have already obſerved, that they made great uſe of them 
in compiling the Inſtitutions, Philip the Fair r ordered 
the laws of Juſtinian to he taught, only as written reafon, 

in thoſe provinces of France that werb governed by ouf. 
toms 3 and they were adopted as'a law in thoſe provinces 
where the Rocken law had been rereived _ 

I have already taken notice, that the manner of pro- 
ceeding by judicial combat, required very little knawledge 
in the judges; diſputes were deeided aceording ta the 
ulage of each place, and purſnant to a few imple” puſtoms 
received by tradition, In Beaumanoir's time || there were 
two different ways of adminiſtering juſtice ; in Tome places 
they tried by peers 5, in others by bailiffs! in following 
the firſt way, the peers gave judgment I. according to 
the uſage of their court; in tlie ſecond it was the prodes 
bomires, or old men; who pointed out this ſame uſage to 
the bailiffs. This whole proceeding required neither 
learning; capacity, nor- ſtudy. But when the dark code 
of the inſtitutions made its appearanee, when the Roman 
law was tranſlated, and taught in public ſchools, when a 
certain art of procedure and juriſprudence began to be 
formed, when prattitioners and civilians were {eeq to riſe ; 
the-peers ad N poder homines were no longer capable 
of judging JIA began to withdraw from the lords? 
e e 7 and rf up Ms ds were very little inclined to aſ- 
ſemble them; Sally as the pew form of trial, inftead 
of doing 3 pompous 1 * to the nobility, 5 

Ar intereſt> 


1 Dede l r 3 


1 Decretals, book 5: ti tle ils, capite {i eee. 
yx Wehren En wy Fr in Reede ol e univerſity of Orleans, 


del by Du Tillet. 

| Cuſtoms of Beauvoilis, chap. x. of the office of dailiffs. 

Among the common people the burghers were tried by burghers, and 
the feudatory tenants were tried by one another. See la Thaumaſhere, chap. 


19. | 
Thus all requeſts began with theſe words. My Lord Judge, it is 
{Thi that ay your court,” &c. as appears from the forma ”"—_ by 


goutillier, Somme Rurale, book r. tit, 31. 


— * 
98 
5 
1 


POR THE SPIRIT Book XXVIII. 


intereſting to a warlike people, was become a courſe of 
pleading, ' which they neither underſtood, nor cared: to 
learn. The cuſtom of trying by peers began to“ be leſs 
uſed ; that of trying by bailiffs to be more ſo: the bailifg 
did not give + judgment themſelves, they fummed up the 
evidence, and pronounced the judgment of the prodes ho- 
mines; but the latter being no longer capable of judging, 
the bailiffs themſelves gave judgment. 

This was effected ſo much the eafier, as they had be- 
fore their eyes the practice of the ecclefiaſtic courts ; the 
canon ria new civil” law - both m_— alike to aboliſh 
the peers. © 

Thus fall the uſages hitherto could i in the 
French monarchy, that judgment ſhould not be pronoun. 
ced by a ſingle perſon, as may be ſeen in the Salic law, 
the Capitularies, and in the firſt f law. writers under the 
third race. The contrary abuſe, which obtains only in 
local juriſdictions, has been moderated, and in ſome mea- 
ſure redreſſed, by introducing in many places a Judge's 
deputy, whom he conſults, and who repreſents the ancient 
prodes homies ; by the obligation the judge is under of 
tak ing two graduates, in caſes that deſerve a corporal 
puniſhment; and, in fine, it is become of no manner of ef- 
fect by the extreme 8 of appeals. 


. er. dar ee. .,..03. 


CHAP. 


* The change was s inſenſible ; ; we. meet with trials dy peers even in Bou- 
tillier's time; who lived in the year 1303. which is the date of his will: but 
nothing but feudal matters were tried: any longer by the peers. Boutilier, 
book I. tit. I. p. 16. 

+ As appears by the formula of the letters which their lord uſed to give 
them, quoted by Boutillier, Somme Rurale, book 1. tit. 14 Which is 

proved likewiſe by Boaumanoir, cuſtom of Beauvoiſis, chap. 1. of the bailiffs ; 
they only directed the proceedings: The bailiff is obliged i in the preſence 
« of the peers to take down the words of thoſe who plead, and te aſk the 
« parties whether they are willing to have judgment given according to the 
« reaſons alleged: and if they ſay, Yes, my Lord; the bailiff ought to 
« oblige the peers to give judgment.“ Sce alſo the inne of Ne. Lewis, 
book l. chap. 10+, and book 2 chap. 15 

} Beaumanoir, chap. 67. page 330. & 0-6 ans & pag 5. & 226. The 
in{litutions, book 2. * 25. 
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CHAP. XLII. 


The ſame Subject continued. 


Sy Tnvs there was no law to inhibit the lords from holding 
their courts themſelves ; no law to aboliſh the functions 
of their peers ; no law to ordain the creation of bailiffs; 
h no law to give them the power of judging. All this was 
effected inſenſibly, and by the very neceſſity of the thing. 
The knowledge of the Roman law, the arrets of the courts, 


” the new dig-it of the cuſtoms, required a ſtudy of which 

4 the nobility and illiterate people were incapable. 3% 

bi The only,“ ordinance we have upon this ſubjeR, is that 

= which obliged the lords to chuſe their bailiffs from among 

N the laity. It is a miſtake to look upon this as the law of 

I their creation; for it ſays no ſuch, thing. Beſides, it fix- 

g es what it preſcribes, by the reaſons it gives: To the end, 

i that the Baiiffs may be puniſbed + for their preuarications, 

1 it is neceſſury th.y be tuken from the order of the laity. 

1 The immuuit es of the clergy in thoſe days are well 

5 known. A ... 0 

We muſt not imagine that the privileges which the no- 

bility formerly enjoyed, and ot which they are now diveſt- 

- ed, were taken from them as uſurpations : no; many of 

. thoſe privileges were loſt through negle&, and others were 
given up, becauſe as various changes had been introduced 

N in the courle of ſo many ages, they were inconſiſtent with 

; thoſe changes. | 71 N egy”; 

. 5 
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: okt the Proof by Witneſſes, 


£4. 


Taz judges who had no other rule to go by than the 
ulages, inquired very often by witneſſes into every cauſe 
that was brought before them. | 

R 3 The 


* It was publiſhed in the year 1287. | 
+ Ut 6 ibi delinquant, ſuperiores ſvi poſſint animadvertere in eoſdem. 
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The uſage of judicial combats beginning to decline, they 


made their inqueſts in writing. But a verbal proof com. 
mitted to writing, is never more than a verbal proof; ſo 
that this only increaſed the exptnees of law-proceedings, 
Regulations were then made, which rendered moſt of thoſe 
inqueſts “ uſeleſs ; public regiſters were eſtabliſhed which 
aſcertained moſt facts, as nobility, age, legitimacy, and 
marriage. Writing is a witneſs very hard to corrupt; 
the cuſtoms were therefore reduced to writing. All this 
is very reaſonable ; it is much eaſier to go and ſte in the 
baptifmal regiſter, whether Peter is the ſon of Paul, than 
to prove this fact by a tedious inqueſt. When there are 
à great number of uſages in a country, it is much eaſier ta 
write them all down in a code, than to oblige individuals 
to prove every ufage. At length the meg ordinance 
was made, Which prohibited the admitting the proof 
by witneſſes, for a debt exceeding an hundred livres, ex- 
cept there was the beginning of a proof in writing. 


— — | — — 9 
CHAP. XV. 
or the Cuſtoms of France, | 


Fax, ab We hape already obferved, was governed by 
unwritten cuſtoms; and the particular uſages of eac 
tordſhip cbhHituted the civil law. Every lordſhip had its 
civil law, according to Beaumanbir f and ſo particular a 
law, that this author who is looked upon as a luminary, 
and a very great luminary, of thoſe times, ſays, he does 
not believe that, throughout the whole kingdom, there 
were two lordſhips entirely governed by the ſame law. 
This prodigious diverſity had a firſt and ſecond origin. 
With regard to the firſt, the reader may recolle& what 
has been already ſaid concernipg it in the 4 chapter of 
local cuſtoms ; and as to the ſecond, we meet with it in 
the different events of legal duels ; it being natural that e 
continual feries of fortuitous caſes muſt have been ptoduc- 
7 Theſe 


tive of new uſages. 
/ b 


* See in what manner age and parentage were proved. Inſtitution, book 
i, chap, 71, 72. | f 
+ Proj oo the tuff vf bete. f Cl. 22. 
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Theſe cuſtoms were preſerved in the memory of old 
men; but inſenſibly laws or written cuſtoms were formed. 

1. At the commenoement of the third race, the kings 
gave not only particular charters, but likewiſe general 
ones, in the manner above explained; ſueh are the infti- 
tutions of Philip Auguſtus, and thoſe made by St. Lewis. 
la like manner the great vaſſals, in concurrence with the 
lords who held under them, granted certain eharters or 
eſtabliſhments, according to particular circumſtances, at 
the aſſires of their duchies or counties: Such were the 
affizes of Godfrey Count of Britanny, on the diviſion 
of the nobles; the cuſtoms of Normandy, granted by 
Duke Ralph; the cuſtoms of Champagne, given by king 
Theobald ; the laws of Simon count of Montfort, and 
ethers, This produced ſome written laws, and even more 

1 ones than thoſe they had before. : 

2. At the beginning of the third race, almoſt all the 
common people were bondmen ; þut there were ſeveral 
reaſons which determined afterwards the kings and lords 
to enfranchiſe them. | | 
The lords, by enfranchifing their bondmen, gave them 
property; it was nevellary therefore to give them civil 
laws, 1n order to regulate the diſpoſal of that property. 
The lords, by enfranehiſing their bondmen, deprived | 
themſelves of their property; there was u neceſſity there- 
fore of regulating the rights which they referved to them- 
ſelves, as an equivalent that property. Both theſe 
things were regulated by the charters of enfranchiſement ; 
thoſe charters formed a part of our cuſtoms, and this part 
was reduced to writing. | 

3. Under the reign of St. Lewis, and of the ſucceeding 
2 ſome able practitieners, ſuch as Defontaines, 

umanoir, and others, committed the cuſtoms of their 
bailiwies to writing, Their deſign was rather to give 
the courſe of judicial proceedings, than the uſages of their 
time, in reſpe& to the diſpeſal of property, But the whole 
is there; and though theſe particular authors have no au- 
thority but what they derive from the truth and notori- 
ety of the things they ſpeak of, yet there is no manner of 
doubt but they. contributed greatly to the reſtoration of 
our ancient French law, Such was in thoſe days our com- 


mon law, 
Ra. | We 
* See the collection of ordinances by Lauriere. 
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We are come now to the grand epocha. Charles VII. 
and his ſucceſſors cauſed. the different local cuſtom; 
throughout the kingdom to be reduced to writing, and 
preſcribed ſet forms to be obſerved at their digeſting, 
Now, as this digeſting was made through all the proyin. 
ces, and as people came from each lordſhip to declare in 
the general aſſembly of the province, the written or un. 
written, uſages of each place, endeavours were uſed to 
render the cuſtoms more general, as much as poſſible, with. 
out injuring the intereſts of individuals, which were care. 
fully “ preſerved. Thus our cuſtoms aſſumed three cha. 
racters; they were committed to writing, they were made 
more general, and they received the ſtamp of the royal 
authority. | 

Many of theſe cuſtoms having been digeſted anew, ſe. 
veral changes were made, either in ſuppreſſing whatever 
was ' incompatible with the actual practice of the law, or 
in, adding ſeveral things drawn from this practice. 

Though the common law is conſidered amongſt us as in 
ſome meaſure oppoſite to the Roman, inſomuch that theſe 
two laws divide the different territories ; it is notwith- 


ſtanding true, that ſeveral regulations of the Roman law 


entered into our cuſtoms, eſpecially when they made the 
new digeſts at a period of time not very diſtant from 
ours, when this law was the principal ſtudy of all thoſe 
who were defigned for civil employments; at a time 
when it was not uſual for people to boaſt of not knowing 
what it was their duty to know, and of knowing what 
they ought not to know; at a time when a quick- 
neſs of underſtanding was made more ſubſervient to learn- 
ing than pretending -to'a profeſſion, and when a continual 


purſuit of amuſements was not even the charaQteriſtic of 


women. i 

What has been 88 ſaid of the formation of our 
civil laws, ſeems to lead me naturally to give alſo the the- 
ory of our political laws; but this would be too great 2 
work. I am like that antiquarian, who ſet out from his 
own country, arrived in Egypt, caſt an 75 on the Pyra- 


mids, and returned home. 


Bf „ $40-0:K 


® This was obſerved at the digeſting of the cuſtoms of nd and M Pa- 
ris, See la Thaumaſſiere, chap. 3. 
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BO K XXIZX. 


OF THE MANNER OF COMPOSING LAWS; 


mm — 
CHI. 
Of the Spirit of the NON. 


| SAY it, and methinks I have andeleiiv this work 
with no.other view than to prove it: The ſpirit of mode. 
ration ought to be that of the legiſlator ; political, like 
moral evil, lying always between two extremes. Let us 
produce an example. 


The ſet forms of juſtice are neceſſary to liberty ; ; but the 


number of them might be ſo great as to be contrary to the 


end of the very laws that eſtabliſhed them ; proceſles would 
have no end ; property would be uncertain ; the goods of 
one of the parties would be adjudged to the other without 
examining, or they would Hot be ruined oy: examining 
too much. 

The citizens would loſe By liberty and ſecurity ; the 
accuſers would no longer have any means to dong, nor 


the accuſed to Juſtify themſelves. 
— ale — — — 3 
„ +, by q 
HAP. II 
The you Subje continued, 


Cxcirws, i in Aulus Gattius * , ſpeaking of the law of the 
twelve tables, which permitted the creditor to cut the in- 
ſolvent debtor into pieces, juſtifies it even by its cruelty, 
| 3 which 

Book xt. 4 1. | 


” Ea REES 


our large monarchies, parties are formel by à few, and the 
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which * hindered people from borrowing beyond their 


abilities. Shall then the crueleſt laws be the beſt ? Shall 
goodneſs conſiſt in excels, and all the relations of things be 
deſtroyed ? 5 | * 


* 
__ — — 292ͤ— * 


CHAP. III. 


That the Laws which ſeem to deviate from the Views uf the Legiſlator, 
are frequently agreeable to them. 


Tux law of Solon, which declared thoſe perſons infamous 
who eſpouſed no fide in an inſurrection, ſeemed very ex- 
traordinary ; but we ought to confider the circumſtances 
in which Greece was at that time. It was divided into 
very ſmall ſtates: And there was reaſon to apprehend, left 
in a republic, torn by inteſtine diviſions, the ſobereſt part 
ſhould keep retired, and things by this means ſhould be 
carried to extremityʒ. | = 

In the ſeditions raiſed in thoſe petty ſtates, the bulk of 
the Citizens either made dr engaged in the quarrel. In 


people chuſe to live quiet. In the latter caſe it is natural 
to call back the ſeditious to the bulk of the citizens, and 
not theſe to the ſeditious: In the other it is neceſſary to 
oblige thoſe ſmall number of prufient people to enter a. 
mong the ſedirious : It is thus the fermentation of one li. 
huor thay be ſtopt by x ſingle drop of another. 


Of the Laws that are contrary 0 the Views of the Legiſlator, 


? Lots. h „ . 
Tux are laws ſy little underſtood by the legiſlator, as to 
be contrary to the very end he propoſed. Thoſe who 
made this regulation among the French, that when one of 
the two competitors died, the benefice ſhould devolve to 
the ſurvivor, had in view without doubt the extinction of 
; quar- 


ſays, that he never Jaw nor read of an inſtance, in which this 
puniſhment had | beeri inflicted 11800 it is likely that no ſuch uniſhment 


— V 


was ever eſtabliſhed ; the opinion of ſome civilians, that the law of the 


twelve tables meant only the diviſion of the money ariſing from the ſale of 


che debtor, ſeems very probable, 
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quarrels : But the very reyerſe falls out; we ſee the cler- 
gy at variance every day, * like Engliſh maſtiffs wor- 
rying due another to death. | 


— — — — - —— 
CH AP. V. 
* The ſame Subject continued. 


* 


Tux law Jam going to ſpeak of, is to be found in this 
oath preſerved by AÆſchines : 7 wear that I will never 
teftroy a town of the Anpbictyou, and that T will not di. 
vert the courſe of tts running waters ; if any tration jhall 
* do ſuch a thing, 1 will declare war againſt them, 
their towns. THR laſt article of this law, 

ich — to confirm the firſt, is really contrary to it. 
Amphictybn is willing that the Greek towns ſhould never 
be deſtroyed, and yet his law paves the way for the de- 
ſtruction of theſe, towns. In order to eſtabliſh a proper 
law of nations the Greeks, they ought to have been 
acchſtotned early to think it a barbarous thing to deſtroy 
a Greek town; conſequently they ought not even to de. 
ſtroy the deſtroyers. Amphiftyon's law was juſt 3 but it 
was not prudent * This even from the abuſe made 
of it, Did not Philip aſſume the power of e 
towns, under the pretencs of their having infringed the 
laws of the Greeks? Amphictyon might have inflicted 
other pumiſhments ; he might have ordained, for example, 
that a certain number of the magiſtrates of the deſtroying 
town, or the chiefs of the infringing army, ſhould be pu- 
nifhed with death; that the deſtroying nation ſhopld ceaſe 
for a while to enjoy the privileges 8 the Greeks; that 
they ſhoyld pay a wy till the town was rebuilt. The law 


aught above. all things to aim at the reparntion of damas 


CHAP, 


* De falſa legatione. 
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CHAP. VI. a 
That Laws which appear the ſame, have not always the ſame Eſſect. 


Cxsax made a law * to prohibit people from keeping a. Ml 7* 
bove ſixty ſeſterces in their bouſes. This law was coli. b0 
dered at Rome as extremely proper for reconciling debtors Ml 
to their creditors ; becauſe by obliging the rich to lend 
the poor, they enabled the latter to pay their debts. A 
law of the ſame nature inade in France at the time of tho 
ſyſtem, proved extremely fatal; becauſe it was enacted 
under a moſt frightful circumſtance. After depriving 
people of all poſſible means of laying out their money, they 
{tripped them even of the laſt reſource of keeping it at 
home; which was the ſame thing as taking it from them 
by open violence, Cæſar's law was deſigned to make the 
money. circulate ; the French miniſter's, deſign” was to 
draw all the” money into one hand. The former gave ei- 
ther land or mortgages on private people fot the money; 
the latter propoſed in lieu of money nothing but effects, 
which were of no value, and could have none by their ve- 
ry nature, becauſe the law com ped people | to accept of 
them. , 


2 1 25 p24 4 a a 18 A 
"2 ! 8 52 — 3 FW 
+ "CHAP. VII. 
mY | 
The ſame Subject continued. The Necefity of compoſing Laws i in a pro- 
| ny Manner. 


Tur * of ofttacifm was-eſtabliſhed at Athens, at Argos}, 
and at Syracuſe. At Syracuſe it was productive of a thou- 
ſand miſchiefs, becauſe it was imprudently enacted. The 
Principal citizens baniſhed one another by holding the leaf 
of a fig-tree f in their hands; ſo that tlioſe who had any 
kind of merit withdrew from public affairs. At Athens, 
where the legiſlator was ſenſible of the proper extent and 
limits of his law, e proved an admirable 1 4 

_ They 


* Dio. lib. 41. | 4 Ariſtot, rep. lib. v. cap. Zo | t 
I Plutarch, life of Dionyſius. r 
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They never condemned more than one perſon at a time; 
and ſuch a number of fuffrages were requiſite for paſſing 
this ſentence, that it was extremely difficult for them to 

baniſh a N whoſe abſence was not SER to the 
| ſtate. 

* 2 power of Wiha was exerciſed only every fifth 

In fact, as the oftraciſm was deſigned againſt none 
bat 5 * perſonages who thr-arened the ſtate with danger, 
it ought not to be the tranſaction of every day. 


. 
8 
— 
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That Laws which 3 one's were not are x made ee! the ſame 
Otlve. 

Ix France they have received moſt of the Roman laws on 
ſubſtitutions, but through quite a different motive from 
the Romans. Among the latter, the inheritance was ac- 
companied with certain * ſacrifices, which were to be 

formed by the inheritor, and were regulated by the — 2 
fcal law; hence it was, that they reckoned it a diſhonour 
to die Fine heirs, that they made ſlaves their heirs, and 
that they deviſed ſubſtitutions. Of this we have a very 
frong proof in the vulgar ſubſtitution, which was the firſt 
invented, and took place only when the heir appointed did 
not accept of the 1nheritance.. Its view was not to per- 
petuate the eſtate in a family of the ſame name, but to find 


ſomebody that would 9 R * 
„ dcn. * 
5 That the Greek and Roman Laws cd Suicide, but not « through the 
- > - ſame Motive. 


af 1 *. J : - 1 4 


7 A MAN, fays Plato + 0 has killed one Gadd related to 
him, that is, himſelf, not by an order of the magitrate, 


: nor to avoid ignominy, but through nnn ſhall 


> 


0 25 When the inheritance was too much incumbered, they eluded the pon- 
tifical law by certain ſales, from whence comes the word « Sine facris 
reditas,” + Book ix. of laws, 
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be puniſhed. The Roman law puniſhed this action when 
it Was not eommitted through faint-heartedneſs, through 
wearineſs of life, through impatience in pain, but through 
2 criminal deſpair. The Roman law acquitted where the 
Greek condemned, and condemned „ va the other ac. 
quitted. 

Plato's law was formed on the 1 inſtitu⸗ 
tions, where the orders of the magiſtrate were abſolute, 
where ſhame was the greateſt of miſeries, and faint-heart. 
edneſs the greateſt of crimes. The Romans had no longer 
thoſe fine ideas; theirs was only a fiſcal law. 
During the time of the republic there was no law at 
Rome againſt ſuicide : This action is always conſidered by 
their hiſtorians in a favourable light, and we never meet 
with any puniſhment inflicted upon thoſe who comniitted 
it. 

Under the firſt emperours, the great families of Rome 
were continually deſtroyed by criminal profecutions. The 
cuſtom was then introduced of preventing judgment by a 
voluntary death. In this they found a great advantage: 
They had * an honourable interment, and their wills were 
executed; becauſe there was no law againſt ſuicides, But 
when the emperours became as avaricious as cruel, they 
deprived thoſe who i themſelyes of the means of 
| wget their eſtates, by rendering it criminal for a-per- 

n to ke: away with kumſelf Sarough A criminal res 
morſe. 

What I have been faying of the motive of the empe- 
Tours, is fo true, that they conſented that the eſtates of 
ſuicides ſhould. not be confiſcated, when the erime for 
which they Killed ann was not puniſped with con- 
fiſcat ion. T8 OY | * hs þ 
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Ls +» 1 
That Laws "which ſeem contrary, proceed W dem the ſame Spirit. 
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17 our times we give ſummons to people i in their own 
houfes ; but this was not permitted eng the Ro- 


mans. A g 

* Eorum qui de ſe ſlatuebaut . teſtamen- 

ta, protium fcitioandi, 0 
; + Rſcripe of ehe empergur Pins in the 3 lan, $ . ang 3. f. de hops * 
| ö eorum qui ante ſent. mortem ſibi couſeĩverunt. 


0 $ Leg. 18. fl. de in jus vocando. : 
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A fommons was violent * ation, and a kind of war- 
nat for ſeizing the + ; hence it was no more allow- 
ed to ſummon a perfon in bis own houſe, than it is now 
allowed to arreſt a perſon in his own houſe for debt. | 

Both the Roman t and our laws admit of this prinoiple 
dike, that every man ought to have his own houſe for an 
afylum, where he ſhould fuffer no violence, 


CHAP. XI. 
How We are to judge of the difference of Laws, 


I * the puniſhment againft falſe witneſſes is capital ; 
in England it is not. Now, ta be able to judge which of 
theſe two laws is the beſt, we muſt add, that in France 
the rack is uſed againſt criminals, but not in England; 
that in France the accuſed is not allowed to produce his 
witneſſes ; and that they very feldom admit of what is 
called juſtifying facts; in England they allow of witneſſes 
on both fides. Theſe three French laws form a cloſe and 
well-conneRed ſyſtem; and fo da the three Engliſh laws. 
The law of England, which does not allow of the rack- 
ing of criminals, has but very little hopes to draw from 
the necuſed a confeſſion of his critne ; for this reaſon it in- 
vites witneſſes from all parts, and does not venture to diſ- 
courage them by the fear of a capital puniſhment. The 
French law, which has one refource more, is nbt afraid of 
intimidating the witneſſes; on the contrary, reaſon re- 
quires they ſhould be intimidated; it liſtens only to the 
witneſſes on one || fide, which are thoſÞ produced by the 
attorney-general, and the fate ofthe accuſed depends en- 
tirely on their teſtimony. Bur in England they admit of 
witneſſes on botk fides, and the affair is Aifeufled in ſome 
meaſure between them ; conſequently falſe witneſs is 
r 8 there 


See the law of nde cwvelve tables. 

* Rapit in jus. Horace, ſat. 9. Henee they could not ſummon thoſe 
to whom a particular reſpect was due. ' 85 

See the law 18. ff. de in jus vocango. OO 

By the ancient French law, witrieſſes were heard on both ſides; hence 


ve find in the inſtitutions of St. Lewis, book i. chap. 7. that there was on 
LE) . p iff falſe . ir 
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there leſs dangerous, the accuſed having a remedy againſt 

the falſe witneſſes, which be has not in France. Where. 

fore, to determine which of thoſe laws are moſt agreeable 

to reaſon, we muſt not n them ingly, b but compare 
tho e dhgother. 


> * | 1 


8 | CHAP. xII. 


| That Laws which appear the ſame are ſometimes really different. 
* 

Tar Greek and Roman laws inflited the ſame * puniſh. 
ment on the receiver as on the thief: The French law 
does the ſame, The former acted rationally, but the lat- 
ter does not. Among the Greeks and Romans, the thief 
was, condemned to a pecuniary puniſhment, which ought 
alſo to be inflifted on the receiver: For every man that 
contributes in what ſhape ſoever to a damage, is obliged to 
repair it. But as the puniſhment of theft is capital with 
us, the receiver cannot be puniſhed like the thief, without 
carrying things to exceſs. A receiver may act innocently 
on à thouſand occaſions; the thief is always culpable; one 
hinders the conviction of a crime, the other commits it; 
in one the whole is paſſive, the other is active; the thief 
muſt ſurmount more obſtacles, and his ſoul mult be more 
l againſt the laws.” x 25 | : 
The civilians have gone further ; they look upon the 
receiver as more odious than the + thief ; for were it not 
for the receiver, the theft, ſay they, coal not be long con- 
cealed, But this again might be right when there was 
only a pecuniary puniſhment ; the affair in queſtion was 
a damage done, and the: Ae was generally better able 
to repair it; but when ihe puniſhment became capital, 

they e to have been directed 1.0 other re 
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CHAP, xm. 


That we muſt not ſeparate the Laws from the End for which they were 
* made: Of the Roman Laws on 1 heft. 2 


Wuxw a thief was caught with the ſtolen thing before he 
had carried it to the place where he deſigned to hide it, 
this was called by the Romans an open theft ; when he 
was not detected till ſome time afterwards, it was a pri- 
vate theft. | | 3 
The law of the twelve tables ordained, that an open 
thief ſhould be whipt with rods, and condemned to ſlavery; 
if he had attained the age of puberty ; or only whipt, if 
he was not of ripe age; but as for the private thief, he 
was only condemned to a recompenſe of double the value 
of what he had ſtolen. | | 
When the Poreian law aboliſhed the cuſtom of whipping 
the citizens with rods, and of reducing them to ſlavery, the 
open thief was condemned to a recompenſe of fourfold, and 
they ſtill continued to condemn the private thief to * a re- 
compenſe of double. | 3 . 
It ſeems very odd, that theſe laws ſhould make ſuch a 
difference in the quality of thoſe two crimes, and in the 
puniſhments they inflicted. In fact, whether the thief was 
detected either before or after he had carried the ſtolen 
zoods to the place intended, this was a circumſtance which 
did not alter the nature of the crime. I do not at all 
queſtion but the whole theory of the Roman laws in rela- 
tion to theft was borrowed from the Lacedemonian inſti- 
tutions. Lycurgus, with a view of rendering the citizens 
dexterous and cunning, ordained that children ſhould be 
practiſed in thieving, and that thoſe who were caught in 
the fact ſhould be ſeverely whipt : This occafioned among 
the Greeks, and afterwards among the Romans, a great 
difference between an open and a private theft +. I 
Among the Romans, a flave who had been guilty of 
ſealing, was thrown from the Tarpeian rock. Here the 
Vol. II. 8 | Lacedæmonian 


* See what Favorinus ſays in Aulus Geltius, book xx. chap. t. ; 
+ Compare what Plutarch ſays in the life of Lycurgus with the laws of 
be digeſt, title de furtisz and the Inſtitutes, book iv, tit. 1. $ 2, & 3. 
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Lacedzmonian inſtitutions were out of the queſtion ; the 
laws of Lycuggus.in relation to theft were not made for 
ſlaves; to deviate from them 1 in this * was in ty 
conforming to them. 

At Rome, when a perſon of unripe age happened to be 
caught in the fact, the prætor ordered him to be whipt 
with rods according to his pleaſure, as was practiſed at 
Sparta. All this bad a remoter origin. The Lacedæmo- 
nians had derived theſe uſages from the Cretans; - and 
Plato *, who waats to prove that the Cretan 1nſtitutiong 
were deſigned for war, cites the following, namely, the 
faculty of bearing pain in private combats, and in puniſh. 
ments a for open thefts. 

As" the civil laws depend on the political inſtitutions, 
becauſe they are made for the fame ſociety; whenever 
there is a deſign of adopting. the civil law of another na. 
tion, 1t would be proper to examine beforehand, whether 
they have both the ſame * and the ſame politi. 
cal law. 

Thus when the Cretan 3 on theft were adopted by 
the Lacedzmonians, as their conſtitution and government 
were adopted at the ſame time, theſe Iaws were equally 
reaſonable in both nations. But when they were carried 
from L1cedwmon to Rome, as they did not find there the 
ſame conſtitution, they were always thought” ſtrange, and 
had no-manner of connection with the other civil lays of 
the Romans. 


s "CHAP. XIV. 1 
SH: | ww, 
That we mult not + eparate the Laws from th Cireumitace kn which they 
were made. ; 


Ir was a Wet a law at Athens, 7 when the city 
was beſieged, all the uſeleſs people ſhould. be put to death +. 
This was an abominable political law, in conſequence of 
an abominable law of nations. Among the Greeks the 
inhabitants of a town taken, loſt their civil liberty, and were 
ſold as ſlaves. | The taking of a town implied its entire 
deſtruction ; hich is the ſource not only of thoſe obſti- 
3 nate 
* Of laws, boak i. | 
+ Inutilis ætas occidatur, Syrian, in Hermog. 
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nate defences, and of thoſe unnatural actions, but likewiſe 
of thoſe ſhocking laws which they ſometimes enacted. 

The Roman laws ordained that phyſicians ſhould be 
puniſhed for negle& or unſkilfiilneſs. In thoſe caſes, if 
the phyſician was a perſon of any fortune or rank, he was 
only condemned to deportation; but if he was of a low 
condition, he was put to death. By our laws it is other- 
wiſe. The Roman laws were not made under the ſame 
circumſtances as ours: At Rome every ignorant preten- 
der intermeddled with phyſic; hut amongſt us, phyſicians 
are obliged to go W a regular courſe of ſtudy, and 


to take their degrees : For which regſon W. are * 
to en _ art, 21 
—ö — | ——— — - — 5 
CHAP. Xv. 


| That ſometimes it is proper the Law ſhould amend itſelf, 


Taz law of the twelve tables + allowed people to kill 2 
night-thief as well as a day-thief, if upon being purſued 
he attempted to make a defence: But it required, that the 
perſon, who killed the thief t, ſhould cry out, and call his 
fellow-citizens ; this is what thoſe laws, which permit 
people to do Juſtice to themſelves, ought always to require. 
It is the cry of 1 innocence, which, 1n the very moment of 
the action, calls in witneſſes, and appeals to judges. The 
people ought to take cognizance of the action, and at the 
very inſtant of its being done; an inſtant when every 
thing ſpeaks, the air, the countenance, the paſſions, filence ; 
and when every word either condemns. or abfolves. A 
law which may become ſo- contrary to the ſecurity and 
liberty of the Citizens, ought to be executed in their pre- 
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41 The a law de ficariis, wir. lib \ In. tit. 3. de lege Aquilia, 
| + See the 4th law, ff ad 
ider See the decree of Taſſilon, telco the ly of the bum. 
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CHAP. XVI. a 33-8 
Things to be obſerved in the compoſing of Laws. 


Tnosk who have a genius ſufficient to enable them to give 
laws to their own, or to another nation, ought to be par. 
ticulacly attentive to the manner of forming them. 
The. ſtyle ought to be conciſe, The laws of the twelve 
tables are a model of conciſeneſs ; the very children? 
uſed. to learn them by heart.” Juſtinian's Novels were ſo 
very diffuſed, that they were obliged to abridge them f. 
e ſtyle ſhould alſo be plain and ſimple ; a direct ex. 
preſſion being always better underſtood than an indirect 
one. There is no majeſty at all in the laws of the lower 
empire: Princes are made- to fpeak. like rhetoricians, 
When the ſtyle of laws is tumid, they are looked upon 


” 


only as a work of parade and oſtentation. 

It is an eſſential article, that the words of the lay: 
ſhould excite in every body the ſame ideas. Cardinal 
Richelieu 4 agreed, that a miniſter niight be accuſed be 
fore the king; but he would have the accuſer pnnilhed, 
if the facts he proved were nct-matters, of moment. This 
was enopgh to hinder people from telling any truth what 
Pen the miniſter; hecauſe à matter of moment 

entirely relative, and what may be of moment to one, 
is not ſo to auother. 


The law of Honorius puniſhed with death any perſon 
that purchaſed a freedman as a flave, or that | gave him 
- moleſtation, He ſhould not have made uſe of fo vague an 
expreſſion : The moleſtation given to a man depends en · 
tirely on the degree of his ſenſibilitx. 
When the law wants to fix a ſct rate upon things, it 
ſhould avoid as much as poſſible the valuing it in money. 
The value of money changes from a thewfand cauſes, and 
the ſame denomination continues without the ſame thing. 
Every one knows the ftory of that impudent g fellow at 

* Ut carmen necefſarium. Cicero de legib. b. ii. 

+ ir is the wotk of Irnerius. $ Political Teſtament. . 

Aut qualibet manumiſſione donatum inquietate voluerit. Appendix to 
the Theodoſian code, in the firſt volume of Father Simond's works, p. 73). 

$ Aulus Gellius, book xx. chap. 1. 


guilt be married to another ; by a much 
ſpouſe of God, or of the bleſſed Virgin... . Now I fay, 
that in laws the argument ſhould be drawn from one re; 
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Rome, who uſed to give thoſe he met a box in the ear, and 
afterwards tendered them the five and twenty pence of the 
hw of the twelve tables. | 4 

When a law has once fixed the ideas of things, it ſhould 
never return to vague expreſſions, In the criminal ordi- 
gance of Lewis XIV. * aiter an exact enumeration of the 
cauſes in which the King is immediately concerned, fol- 
low theſe words, and tboſe which in all times have been 
fubjedt to the determination of the king's judges, which ren- 
ders the thing again arbitrary, after it had been fixed. 

Charles VII. + ſays, he has been informed that the 
parties appeal three, four, and fix months after judgment, 


# ® 


contrary to the cuſtom of the Kingdom in the cone go- 
yerned by cuſtom: he therefore ordains that they (hall ap- 
peal forthwith, unlefs there happens to be ſome fraud or 
deceit in the attorney , or unleſs there be a great or evi- 
dent cauſe to ſue the appeal. The end of this law deſtro 

the beginning, and it deſtroys it ſo effectually, that they 
uſed 8 to appeal during the fpace of thirty 
ears || a a 

7 The tus of the Lombards { does not allow a woman 
that has taken a religious habit, though ſhe has made no 


row, to.marry ; becauſe, ſays this law, if a ſpouſe who bas 


been contracted ta a woman only by a ring, cannot without 


ſtranger reſort the 


to another, and not from reality to figure, or from 
re to reality, _ 1 

A law enacted by Conſtantine Þ ordains, that the fingle 
teſtimony! of a biſhop ſhould be ſufficient without liſtening 
to any other witnefles, This prince took a very ſhort 
method z he-judged of affairs by perſons, and of perſons by 
_—_ 333 
Ine laws, ought not to be ſubtile; they are deſigned for 
| e * : 8 3 5 gb | is people 
2 We find in cle werbal proceſb of this ordinance the motives that deter- 
"+ la his ordinllite of Montel-le-- | in the year 143 MIT 

They might puniſh the attot uey, without there being any neceſſity of 
diſturbing the public order. 

| The ordinance of the year 1667, had made ſome regulations upon this 
head. $- Book u tit. 37. \ 

\ In Father Simon's appendix to the Theodofian code, tome r. 
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peopis of common upderſtanding, not as an art of logic, 
t as the plain, reaſon of a father of a family. 

When there i is no neceſſity for exgeptions and limita. 
tions in a law, it is much better to, omit them: details of 
that kind throw people into new details 

No alteration ſhould be made in a law without ſufficient 
reaſon. Juſtinian ordained, that a huſband might be re. 
N without the wife's loſing her portion, if for the 

ſpace * of two years he had been inca 121 of conſummat- 

ing the marr »ge. He altered this law afterwards, and 
allowed. the + poor wretch three years. But in a caſe of 
that nature, two years are as good as three, and three are 
not worth more than two. 

When a legiſlator condeſcends to give the reaſon of his 
law, it ought to be worthy of its majeſty. A Roman 
law decrees, that a blind man is incapable to plead, be- 
cauſe he cannot ſee the ornaments of the magiſtracy. 80 
bad a reaſon muſt have been given on 2 when ſuch 
a number of good reaſons were at hand. 

Paul the civilian || ſays, that a child grows perſect. in 
the ſeventh month, and that the proportion of Pythagoras“ 
numbers ſeems to prove it. It is very extraordinary that 
they ſhould judge of thoſe things by the proportion of Py- 
thagoras numbers. 

Some French lawyers. have aſſerted, that when the king 
made an acquiſition of a new country, the churches be- 

came ſuhject to the regale, becauſe the king's crown is 
— 1 ſhall not examine here into the king's rights, 
or whether in this cale the reaſon of the civil or eccleſiaſ- 
tic law ought to ſubmit to that of the law of politics: 1 
ſhall only ſay, that thoſe auguſt rights ought to be defend- 
ed by graye maxims. Was there ever ſuch a thing known, 
as the real rights of a dignity, founded on the figure of 
that dignity's fign? _ 

Davila $ <4 that Charles IX. was declared of age in 
the parliament of Rouen at fourteen years commenced, be- 
cauſe the laws require every moment of, the time to be 
reckoned, in cafes relating to the reſtitution, and admini- 
ſtration of an orphan's eſtate; whereas It unden the 

year 


* 
a © _—Y Fm 1 1 — — . — 


„ Leg. 1. code de repudiis. | 
+ See the authentic Sed hodie, in the code de repudiis, 


+ Leg. 2. ff. de poſtulando. I ln his ſentences, book i. tit 9. 
$ Della guerra civile di Francia, page 96. 
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year commenced as a year complete, when the cafe is con- 
cerning the acquiſition of hondurs. T am very far from 
cenſuring a regulation which has hitherto been attended 
with no inconvenience ; I ſhall only take notice, that the 
zeaſon alledged * is not the true one; it is falſe, that the 
government of a nation is only an honẽour. N 

In point of preſumption, that of the law is far prefera- 
ble to that of the man. The French f la conſiders every 


act of a merchant during the ten days preceding hi; bank- 


raptcy as fraudulent : This is the preſumption of the law. 
The Roman law inflicted puniſhments on the huſhand who 
kept his wife after ſhe had been guilty of 238 unleſs 
he was induced to it through fear of e event of a law- 
ſuit, or through contempt of Kis own ſhame; this is the 
preſumption of the man. The judge muſt have preſumed 
the motives of the huſband's conduct, and muſt have de- 
termined a very obſcure and ambiguous point: When the 
law preſumes, it gives a fixed rule to the judge. 


Plato's law, as I have obſerved already, required that z 


puniſhment ſhould be inflited on the perſon who killed 
bimſelf, not with a deſign of avoiding ſhame, but through 
faint-heartedneſs. This. Jaw. was defective in this reſpe&, 
that in the only caſe in which it was impoſſible to draw 


- from the criminal an acknowledgment of the motive upon 


which he had acted, it required the judge to determine 
concerning theſe motives.  ' © 
As uſeleſs laws debilitate ſuch as are neceſſary, ſo thoſe 
that may be eaſily cluded, weaken' the legiſlation, Every 
law ought to have its effect, and no one ſhould be ever 
ſuffered to deviate from it by a particular convention. 
The Falcidian law ordained among the Romans, that 
the heir ſhould always have the fouith part of the inhe- 


ritance : Another law t ſuffered the teſtator to prohibit. 
the heir from retaining this fourth part. This is mak ing 


a jeſt of the laws, The Falcidian law became uſcleſs ; 

for, if the teſtator had a mind to favour his heir, the latter 

had no need of the Falcidian law ; and if he did not intend 

to favour him, he forbade him to make uſe of the Falcidi- 

an law. 2 1 | 

Care ſhould be taken that the laws be worded in ſuch a 
a3 7 Saks manner, 

The Chancellour de V'Hopital, ib. 


+ It was made in the month of November 1702. 
4 It is the authentic, Sed cum teſtator. 
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manner, us nob talbE contrary to the very nature of things, 
In the proſeripiam di the Prince of Philip II. 
tu anna chat will kill the Prince, to give him 
er his beirs and-twenty thouſand crownus, together 
with the title: of and this upon the word of a 
king, and as 'a ſervant of God. To — — ps thr 
ſuek an action. To ordain fuch an Aalen i. in the quulity of 

a ſervant of God! This is equally ſubverſive of the-ideas 
of honour, morality, and ion. 

———— happens e e 
kibiring a thing =_ is not bad, under pretence of ſome 
imaginary 

| There ought to bs a certain fimplicity and candour in 
the laws: Made to puniſh the iniquity of men, they them- 
ſalves ought to have the moſt ſpotleſs innocence. We 
find in the law of the * Viſigoths that ridiculous requeſt, 
by which. the Jews. were obliged to eat every thing dreſſed 
with pork, provided they did not eat the pork itſelf. This 
vas & very great cruelty ; they were obliged to ſubmit to 
a lam contrary to their own; and they were allowed to 
retain nothing more of their own,. Bn ** ſerve 


as N to W e * 


CHAP. xvi. HOY 
| Abad Metbod of giving Laws, | 


Tax "ASIA emperours manifeſted their will like our \ 


princes, by: decrees and edicts; but they permitted, which 
our princes do not do, both the judges and private people, 
to interrogate them by letters in their ſeveral differences; 
and their anſwers were called reſcripts. . The decretals of 
the popes are reſcripts, ſtrictly ſpeaking. It is plain, that 

this is a bad method of legiſlation, Thoſe who thus ap- 


ply for laws are bad guides to the legiſlator 3 the facts are 
always wrong ſtated. Julius Capitolinus f ſays, that 
Trajan often refuſed to give this kind of. reſcripts, leſt a 
* deciſion, and * AX . r favour, ſhould 

be 


* Book xii. tit. 2. S 16. 
See Julius Capitolinus in Macrino, 
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be extended to all caſes. Macrinus had reſolved to a- 
boliſh all thoſe reſeripts; he cod not bear that the an- 
ſwers of Commodus Caracalla, and all thoſe other ignorant 
princes, ſhould be confidered - as laws. Juſtinian thought 
otherwiſe, and he filled his compilement with them. 

I would adviſe thoſe who read the Roman laws, to diſ- 
tioguiſh carefully between this kind of hypotheſes, and the 
frnatuſconſulta, the plebiſcita, the general conſtitutions of 
the emperours, and all the laws founded on the nature of 
things, on the frailty of women, the weakneſs of minors, 
and the public utility, , in 


Ty 


— — ad £5 Ea — 
CHAP. XVII 
| Of the Ideas of Uniformity, 


Tuxxꝝ are certain ideas of uniformity, which ſometimes 
ſtrike great geniuſes, (for they even affected Charle- 
magne), but infallibly make an impreſſion on little ſouls, 
They diſcover therein a kind of perfectiou, becauſe it is 
impoſſible for them not to diſcover it; the ſame weights 
in the police, the ſame meaſures in commerce, the ſame 
laws in the ſtate, the ſame religion in all its parts, But 
is this always right, and without exception? Is the evil 
of changing always lefs than that of ſuffering ? Aud does 
not a greatneſs of genius confiſt rather in diſtinguiſhing 
between thoſe caſes in which uniformity is requifite, aud 
thoſe in which there is a neceſſity for differences? in 
China the Chineſe are governed by the Chineſe ceremoni- 
al; and the Tartars by theirs: And yet there is no nation 
in the world that aims fo much at "tranquillity. If the 
people obſerve the laws, what ſignifies it whether theſe 
Jaws are the ſame? - - © | | 
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Of. Legiflators. + 


AxrstotLE wanted to ſatisfy, ſometimes his. jealouſy a. 
gainſt Plato, and ſometimes his paſſion for Alexander, 
Plato was incenſed againſt the tyranny of the people of 
Athens. Machiavel was full of his, idol, the Duke of 
Valentinois. Sir Thomas Moor, who ſpake rather of 
what he had read than of what he thought, wanted “ to 
govern all ſtates with the fimplicity of a Greek city, 
Harrington was full of the idea of his favourite republic 
of England, whilſt a crowd of writers ſaw nothing but 
confuſion where they ſaw no crown. The laws always 
meet the paſſions and prejudices of the legiſlator ; tome. 
times they paſs through, and imbibe only a tincture; 
ſometimes they ſtop, and are incorporated with them, 
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THEORY OF THE FEUDAL LAWS AMONG-THE FRANKS, IN 
© |'THERELATION THEY BEAR TO THE ESTABLISHMENT OF 
- THE MONARCHY. 4 Aras i 
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Of Feudal Laws. 


I $HopLD think my work imperfe&, were I to paſs over in 
filence an event which happened once, and never, perhaps, 
will happen more : Were I not to ſpeak of thoſe Jaws 
which appeared of a ſudden all over Europe, without bav- 

. 1 12g 
in his Utopia. | 
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ing any ——_ with thoſe hitherto known ; of thoſe 
laws Which have done infinite good and infinite miſchief; 
which have left rights when the demeſne has been ceded; 
which by veſting ſeveral perſons with different kinds of 
ſeigniory over the ſame things or perſons, have diminiſhed 
che weight of the whole ſeigmory ; which have eſtabliſh». 
ed different limits in empires of too great an extent; 
which have been productive of rule with an inclination to 
anarchy, and of anarchy with a Wp to order and har- 
mon 

This would require a ade work to itſelf; but 
conſidering the nature of the preſent undertaking, the rea- 
der will here meet rather with a general ſurvey, than with 
a complete treatife of thoſe laws. 

The feudal laws form a very beautiful proſpect. A 
venerable old * oak raiſes its lofty head to the ſkies; the 
eye ſees from afar its ſpreading leaves: Upon drawing 
nearer it perceives the trunk, but does not diſcern the root; 
the ground muſt be 8 up to diſcover it. 


—_— | 
- CHAP. II. 
of ues e Feudal Laws. ; 


Tur conquerors of the Roman empire catne Ervin Ger. 
many. 28 few ancient authors have deſcribed their 
manners, yet we have two of very great weight. Ceſar, 
making war againft the Germans, ' deſcribed the manners 
+ of that nation; and upon theſe he regulated ſome of 
his enterpriſes. A few pages of Ceſar upon this ſubject 
are equal to whole volumes. 

Tacitus has wrote an entire work on the manners of the 
Germans. This work is ſhort; but it comes from the 
pen of Tacitus, who was always conciſe, becaufe he faw 
every thing at one glance. 

Theſe two authors agree ſo perfectly with ths gages ſtill 
extant of the laws of the Barbarians, that reading Cæſar 
and Tacitus, we imagine we are reading theſe codes ; and, 

82 2 3 


. — — Quantum vertice ad oras | 
#thereas, tantum radice ad Tartara tendit. Vireit. 
+ Book vi. For inſtance, his retreat from Germany,” Ibid. 
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in reading theſe 
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Codes, we fancy we are reading Cæſar and 
Tacitus. + of ane” | 


But if in the tefearch of the feudal laws, I find myſelf 
in a dark labyrifith, full of windings and detours, I rhink 
L have the clue in my hand, and that I ſhall be able to find 
my Way through. ; 1 


4 ˙ 2 
HAP. III. 
; | The Origin of Vaſſalage. 
xsax *-ſays, That the Germans negle&ed agricul. 
ture, that the greateſt part of them lived upon milk, 
« cheeſe, and fleſi; that no one had lands or boundaries 
« of their own: that the princes and magiſtrates of each 
4 nation allotted what portion of land they pleaſed, and 
« where they pleaſed, to every individual, and obliged 
% them the year following to remove elſewhere.” Tacitus 
ſays Þ, ©. That each prince had a multitude of men, who 
« were attached to his ſervice, and followed him where. 
<« ever he went.” This author gives them a name in his 
language relative to their ftate, which is that of compa- 
nion t. They had a ftrong emulation tg diſtinguiſh them- 
ſelves in the princes? eſteem ; and the princes had the ſame 
emulation to diſtinguiſh , themſelves in the hravery aid 
numer of their, companions. © Their dignity and power,” 
continues Tacitus, conſiſts in being conſtantly ſurround. 
40 ed with 2. multitude of young and choſen people: this 
« they reckon. an ornament in peace, ce and ſup- 
« port in war, Their name becomes famous at home, 
« and among neighbouring nations, when, they excel all 
« others in the gumber and courage of their companions ; 
40 tek receive preſents, and embaſſies from all parts. 
eputgtion frequently decides the fate of war. In bat- 
« tle it 15 infamy in the prince to be ſurpaſſed tn courage; 
.it is infamy in the companions not to follow the brave 
99 San of their prince ;. it is an eternal diſgrace to ſur- 
vive him. e defend him is their moſt ſacred engage- 
Book alli Þ itus adds, Nulli domus aut ager, aut 
4 lakh oral [ ene c . Sand : 
4 De morib. German. © þÞ Comites. | 


4 
5 
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What Czfar ſays in this 
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« ment. Ifa c'ty 1s at peace, the Priaces go to thoſe 
« whg are at war; and it is by this means they xetain a 
great number of friends. To theſe they. give the war- 
« horſe and the terrible javelin. Their pay confiſts in 
« coarſe, but large repaſts. prince ſupports his li- 
« berality merely by war and plunder. You might eafier 
« perſuade them to challenge the enemy, and to expoſe 


n themſelves to wounds, than to cultivate the land, aud 


« to attend the cares of huſbandry ; they refuſe to acquire 
« by ſweat what they can purchaſe with blood.“ | 
Thus, among the Germans there were vaſſals, but no 
fiefs; they had no fiefs, becauſe the princes had no lands 
to give; or rather their fiefs conſiſted in horſes trained for 
war, in arms, and feaſting. There were vaſſals, becauſe 
there were truſty men who were bound by their word, 
who were engaged to follow the prince to the field, and 
rformed very near the ſame ſervice as was afterwards 
terformed for the fiefs. 2 | N | 


4 


155 r ta mere 
CHAP. IV. 


CxsaR * ſays, that, * when any of the princes declared 
to the aſſembly that he intended to ſet out upon fome 
« expedition, and aſked them to follow him; thoſe who 
« approved the leader, and the. enterpriſe, ſtoad up and 
« offered their aſſiſtance. Upon which they were com- 
« mended by the multitude. But if they did not fulfil 
their engagements, they loſt the public eſteem, and 

« were looked upou as deſerters and traitors.” . 
; | place, and what we have ex- 
tracked in the preceding chapter from Tacitus, is the fqun- 

dation of the hiſtory of our princes of the firſt race. 
We muſt not therefore be ſurpriſed, that our Kings 
ſhould have new armies to raiſe upon every expedition, 
new troops to perſuade, new people to engage; that to ac- 
quire much, they were obliged to ſpend a great deal; that 
they ſhould inceffantly acquire by the divifion of lands and 
ſpoils, and giye theſe, lands and ſpoily inceffantly * 
| 2 e -eee. 025 WR 


De bello Gallico, lib. 6, 


Ch 
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that their demeſne ſhould continually increaſe and dimi. 
niſh ; that a father, upon giving a kingdom ® to one of his 
children, ſhould Wray s accompany it with a treaſure; 
that the king's i ſhould be confidered as neceſſary 
to the monarchy; and that one + King, could not give part 
of it to ſtrangers, even in portion IP his daughter, with. 
out the conſent of the other kings. The —_— moved G 
of * which they were my 0 bliged to wine to 


— — — — | , 
o 
Of che Conqueſts of the Franks, | | : 


Ir i 18 not true, that the Franks, upon entering Gaul, took 
poſſeſſion of all the country to turn it into fiefs. This has 
been the opinion of ſome people, becauſe they ſaw almoſt 
all the country, towards the end of the ſecond race, con- 
verted into fiefs, rear-fiefs, or other dependencies ; but this 
was owing to particular caules,: which we ſhall explain 
hereafter. 

The conſequence which ſome would infer from thence, 
that the barbarians made a general regulation for eſtabliſh- 
ing in all parts the ſtate of villanage, is not leſs falſe than 
the principle. If at a time when the fiefs were precari- 
ous, all, the lands of the kingdom had been fiefs or depen- 
dencies of fiefs, and all the men in the kingdom vaſſals, or 
bondmen ſubordinate to vaſſals; as the perſon that has 

property, is always poſſeſſed of power, the king, who con- 
. diſpoſed of the fiefs, that is of the only property 
then exiſting, would have been poſſeſſed of as arbitrary a 
power as the, Grand Seignior is in Luxky'; ; winch 1s ab. 
ſolutely contradiftory co all — 1 1th 


„Held! 


8 "O13 1s! (1&1; 40 N — CHAP. 


— 
> 7 
«> þ 12 


e the life of Dagobart, 

7 oy of Tore, We 6, en the marriage of the daughter of 
Childeric. Childebert ſends ambaſſidours to tell him, that he ſhauld not 
give the cities of his father's 5 to his daughter, nor his treaſures, not 

» Nor horſes, nor horiemen, nor teams of oxen, &. 


" # 
C 


Fd 
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PER CHAP. VI, 
Of the Gaths, Burgundians, and Franks. 
1th. 
wed IM Gaul was invaded by German nations, The Viſigoths 


took poſſeſſion. of the province of Narbonne, and of almoſt 
all the ſouth ; the Burgundians ſettled in the eaſt ; and the 
Franks ſubdued very near all the reſt. 

No doubt but theſe barbartans retained in their reſpec- 
tive* conqueſts the manners, inclinations, and uſages of 
their own country ; for no nation can change 1 in an inſtant 
their manner of thinking and acting. Theſe people in 
Germany neglected agriculture. It ſeems by Ceſar and 
Tacitus, that they applied themſelves greatly to a paſtoral 


Wo life: hence the regulations of the codes of barbarian laws 
of are almoſt all relating to their flocks. Roricon, who wrote 
wg 2 Wor among the F b was a ſhepherd. 801835 
his | | 
ain — — •—äj d.! — 
ce, C HAP. VII. 
* als. 8 i 
* Te vitae mee 25 S 4] 
ri 5 113% 1951-3 | | 8 
n- Arrza the Goths 2 8 had, under id 
or pretences, penetrated: into the heart of the empire, the Ro- 
FE mans, in order to put a ſtop to their devaſtations, were 
n- obliged to provide for their ſubſiſtenee. At ſirſt they al- 
ty lowed them Weotn; but afterwards they choſe to give 
2 them lands. The emperours, or the Roman + magiſtrates. 
be in their name, made particular'conventions with them con- 
10 cerning the diviſion of lands, as we ſind by the chronicles 
ard in the codes of the Viſigoths and Burgundians l. 
The Franks did not follow the ſame 1 In the Salic 
0 = | ane 
2 The 8 Romans obliged themſelves to o this by treaties. 
+ Burgundi liae aſc 
«of rene "Man Ctrl k. . 
ot + Book x. tit. 1. $ 3,9. and 16. 
Ir | Chap. 54. 5 r. and 2. This diviſion was ſtill ſublifing in the time of; 


Lewis l. Debonvaire, as appears by his capitulary of the year 523 * 
deen inſerted in the lam of the Burgundians, tit, 79. $ 1, 3 
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f 
and Ripuarian laws we find not the leaſt veſtige of any 
ſuch diviſion ot lands; they had conquered the — ( 
and ſo took what they pleaſed, kg no regulations b ut | 
among themſelves.” 

Let us therefore diſtinguiſh between the conduct of the 
Burgundians,and Viſigoths in Gaul, of thoſe ſame Vi. 
figoths in Spain, of the“ auxiliary troops under Auguſtu- 
lus and Odozcer in Italy, and that of the Franks in Gaul, | 
and of the Vandals + in Africa. The former entered into 
conventions with the ancient inhabitants, and, in conſe. 
quence thereof, made a diviſion of lands between them; 
er did no ſuch Sings 


"7 
* 


cs was wi 1 


CHAP. vin. 
TEC e 1 


, 4 


Wuar has induced ſome people to think that the Roman 
lands were entirely uſurped by the Barbarians, is their 
finding in the laws of the Vikigoths and Burgundians, that 
theſe two nations had two-thirds of the IP but this 
they took only in certain quarters aſſigned them. 
Gundebald ſ ſays, in the law of the Burgundians, that 


J 
© + TPV@_U) 


SS Bru AI © ow a - os 


his people at their eſtabliſhment had two thirds of the 
lands allowed them ; and the ſecond ſupplement || to this 
law takes notice, that only x moiety be allowed to 


thoſe who ſhould hereafter come to live in that country. 
Therefore all. the lands had not been divided in the begin- 
ning between the Romans and the Burgundians. 
In the texts of thoſe two regulations we meet with the 
ſame expreſſions :,,conſequently they explain one another, 
and as the ſecond they cannot be to mean an 
univerſal diviſion of lands, neither can this lignification be 
: given to the firſt. Ws . 
The Franks acted with the ſank maderation as the Bur- 
gundians ; they did not ſtrip, the Romans wherever they 
| 1 n 


— 


eee . 


gee Procopius, war of the Goths. 

+ See Procopius, war of the Vandals. ; 

t Licet eo tempore quo populus noſter mancipiorum tertiam et duas ter- 
rarum partes accepit, &c. Low of the Burgundians, tit. 54. $ r. 

Vr non ampſius a Burgundionibus qui infra venerunt requiratur, quam 
— medietas terrace, Art. Tr. 


made with a tyrannical ſpirjt ; but with a view of reliev- 
77: 


bit the ſame country. 
The law of the Burgundians — 
i an. 


in an — manner by 


nan By the law of the Burgundiens it K. Eedaineit that the 
deu ndians ſhall have two=thirds of the lands and one 
hat WY third of the bondmen. In this it confidereit the genius of | 
his the two nations, and conformed to the manner in which 
1 ſubſiſtence. As the Burgundians dealt 
chiefly in cattle; Wanted a great deal of land, and few 
bondmen j and the ans; from their application to a- 
priculture, bad need of leſs land and of u greater number 
of bondmen. The woods were equally divided, becauſe | 
their wants in this reſpect were the ſanie. / | 
We find in the code + of the Bu , that each 
barbarian was placed near to a Noman. The diviſion 
therefore was not general ; but the Romans, who gave the 
diviſion, were equal in number to the B ens wo 
received it, Tue Roman was injured the poſſible: 
The Bu us a martial peopley fond of hunting and 
of a paſtoral life, did not refuſe to accept of the fallow 
grounds; while the Romans kept fuch lands as were pro- 
ey I pereſt for culture: the Burgundian's flock fattened the 
No Roman's field: ; 


ler Vol, II. : : ＋ CH AP. 
oY + De morid. Getmas, + And thit of the vilgoth, 
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1 ys * 
CHAT. X. 
of Servitudes. 


Tux law of the Burgandizns| * takes notice, that -when 
thoſe people ſettled in Gaul, they were allowed two-thirds 
of the land, and one third of the bondmen. The ſtate of 
villanage was therefore f eſtabliſhed in that part of Gaul 
before it was invaded by the Burgundians. 

The law of the Burgundians in points relating to the 
two nations makes a formal t diſtinction in both between 
the nobles, the free-born, and the bondmen. Servitude 
was not, therefore, a thing particular to the Romans ; nor 
liberty and nobility particular to the Barbarians. 

This very ſame law ſays ||, that if a Burgundian freed. 
man had not given a particular ſum to his maſter, nor re- 
ceived a third ſhare of a Roman, he was always ſuppoſed 
to belong to his maſter's family. The Roman proprietor 
was therefore free, ſince he did not belong to another per- 
ſon's family; he was free, becaufe his third portion was a 
mark of liberty. 

We need only open the Saljo and Ripuarian laws, to be 
ſatisfied that the Romans were no more in a ſlate of ſervi- 
tude among the Franks, than among the other conqueroun 
of Gaul. 

| The count de Boulainvilliers is miſtaken in the capital 
point of his ſyſtem : he has not proved that the Franks 
made a general regulation to reduce the Romans into a Kind 
of ſervitude. 7: 

As thas author's work is penned without art, and as he 
ſpeaks with the ſimplicity, frankneſs, and candour of that 
ancient nobility from whom he deſcends, every one is ca- 
pable of judging of the fine things he ſays, and of the er- 
rours into which he is fallen. 1 ſhall not therefore under- 

| take 

A. 96. 


+ This is confirmed by the whole title of the code de agricolis, et cenſitis, 
et colonis. 

Si dentem optimati Bureundioni vel Romano nobili excuſſerit. Tit. 
20 5 1; et ſi mediocribus N ugenuis, tam Burgundionibus quam Ro- 
manis. Ibid, 5 2. | I Its 57. 
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take to criticiſe him; I ſhall only ob rye, that he had 
more wit than underſtanding, more W 
knowledge 3 * his knowledge wi not contemptible, 
for he was well acquainted with the moſt valuable part of 
our hiſtory and laws. 

The Count de Boulainyilliers, and the Abbe du Bos, 
have formed two different ſyſtems ; one of which ſeems to. 
he a conſpiracy againſt the commons, and the other againſt 
the nobility, When the Sun gave leave to Phaeton to 
drive his chariqt, he ſaid to him, [f you aſcend too high, 
« you will burn the beavenly manſions ; if you deſcend 
« too low, you will reduce the earth to aſhes : Do not 
« drive to the right, you will meet there with the con- 
« ſtellation of the ſerpent; avoid going too much to e 
left, you will there fall in with that of the altar: keep 
in the middle. . - 


« bc 1 a. n . 4 


CHAP. XI. 


The fame Subje& 3 


Wuar firſt; gave riſe to the notion of a general Abele 
made at the time of the conqueſt, is our meeting with a 
prodigious number of ſervitudes in France towards the 
beginning of the third race; and as the continual progreſ- 
fion of theſe ſervitudes was not attended to, people 1ma- 
gined in an age of obſcurity a general law which was ne- 
ver made. | 
Towards the commencement of the firſt race, we meet 
with an infinite number of freemen, both among the 
Franks and the Romans; but the number of bondmen in- 
creaſed'to that degree, that, at the beginning of the third 
race, all the inen and almoſt all the inhabitants 5 
"3 00 of 
Nee preme, nec ſummum molire per aethera currum ; 
Altius egreſſus, cœleſtia tecta e 
Inferius, terras: medio tutiflimus ibis. 
Non te dexterior tortum declinat in an 
Neve ſiniſlerior preſſam rota ducat ad aram. 
Inter utramque tene. | Ovid Metam. lib. 2. - 
+ While Gaul was under the domination of the Romans, they formed 


particular bodies ; theſe were * ae or the deſcendents of 
freedmen, . 
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of towns were r : and whereas at the firſt 
period there was dery near the ſame adminiſtration in 
the cities as gmong the Komans, namely, bodies of citi. 
zens; a ſenate, and courts of judicature; at the other we 
hardly meet with any thing but a lord and his bondmen, 
When the Franks, Burgundians, and Goths made their 
feveral invaſions, they took gold, filver, moveables, clothes, 
men, women, boys, and whatever the army could carry ; 
the whole was brought to one place, and divided amongſt 
the army. Hiſtory ſhews, that after the firſt ſettlement, 
that is, after the ficſt devaſtations, they entered into an a- 
greement with the inhabitants, and left them all their po- 
htical arid civil rights. This was the law of nations in 
thoſe days ; they plundered every thing in time of war, 
and granted every thing in time of peace. Were it not 
ſo, how ſhould we find both in the Salic and Burgundian 
laws ſuch a number of regulations abſolutely contrary to a 
general ſervitude of the people oj 
But that which was not effected by the ueſt; was 
effected by the ſame law of nations + which ſubfiſted after 
the conqueſt. Oppoſition, revolts, and the taking of 
towns were followed with the ſeryitude of the inhabitants, 
And, not to mention the wars which the different con - 
uering nations made againſt. one another, as there was 
this particularity among the Franks, that the different dis 
viſions of the monarchy gave riſe continually to civil wars. 
between brothers or nephews, in which this law of nations 
was conſtantly praiſed, ſervitudes of courſe became more 
general in Frauce than in other countries : and this is, I 
believe, one of the cauſes of the difference between our 
French laws and thoſe of Italy and Spain, in reſpe& to the 
e ˙ 
The conqueſt was ſoon over; and the law of nations then 
in force was productive of ſome ſervitudes. The cuſtom 
of the ſame law of nations, which obtained for many ages, 
gave a prodigious extent to thoſe ſervitudes. 


Theodoric t imagining that the people of Auvergne 


were not faithful to him, thus addrefled the Franks of his 
div fon: Follow me, and I wil carry ' you. into à countr 
Where you hall have gold, filver, captives, clothes, and floc 

, Es 72 8 5 2 

1 . , 1 * 

e Gregery of Tours, book 2. chap. 27. Aimoin, book i. chap. 

+ Ses the Eves of 1 - on in — 25 

1 Gregory ot Touts, book 3. 
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in abundance ; MO rate Aci people into your 
own country. 2 


After the peace which was PR. 3 
tra n and Chilperic, the troops employed in the ſiege of 
Bourges having had orders to return, carried ſuch a large 
booty away with them, that they hardly left either men 
or cattle in the country, | 

I might | e here 1 authorities without number: and 
as the bowels of human compaſſion were moved at thoſe 
miſeries, as ſeveral holy prelates, beholding the captives 
bound two and two, employed the. treaſure belonging to 
the church, and ſold even the ſacred utenfils, to ranſom as 
many as they could; and as ſeveral holy monks exerted 
themſelves on that occaſion,” it is in the I lives of the ſaints 
that we meet with the beſt eclaircifſements on this ſubje&, 
And, notwithſtanding what may be objected to the authors 
of thoſe lives, namely, their having been ſometimes a little 
too credulous in reſpe& to things which God has certainly 
performed, if they were neceſſary for the execytion of his 
defigns ; yet we [ew confiderable lights from thence, in 
reſpect to the manners and uſages of thoſe times. | 

When we caſt an eye upon the monuments of our hiſ- 
tory and laws, the whole ſeems to be a vaſt || boundleſs 
ocean: all thoſe frigid, dry, inſipid, and crade. writings 
muſt be devoured in a the fame manner, as Saturn is fabled 
to have devoured the ſtones.” 

A vaſt quantity of land which had been in the hands of 


freemen'F, was changed into mortmain, when the country 


was ſtripped of its free inhabitants; thoſe who had a 
great multitude of bondmen, either took, large territories 
by force, or had them yielded by agreement, and built 
villages, as may be ſeen in different charters. On the 
other hand, the freemen, who cultivated the arts, found 

T 3 ; f theme 
ours, book 6, chap p zit. 


4 icle of Fredegarius, in the year 660, and his continuacor, 
741 ; the -— ane Fuld, in the year 73y, and the lives of the 


IT of St Epipharius St. Eptadius, St. Czſarjus. t. Fidolus, 
3 St. Tre vet us, St. Euſychius, and of dt. Leger, the miracl.s of 


&c. 
e ene them ov p, lib. 1. 
the huſbandmen themſelves were not all ſlaves «ce the 13th and 


V 
6 code de agricolis, et cenfitis, et colonis, and the 20tn of the 
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themſelves reduced to exerciſe thoſe arts in a ſtate of ſer. 
vitude ; thus the" ſervitudes reſtored. to the. arts, and to 
agriculture, whatever they had loſt. 

It was a cuſtomary thing with the proprietors of lands, 
to give them to the churches, in order to hold them them. 
ſelves by a quit · rent, thinking to partake by their {eryi. 
tude of the ſanctity of the churches. 


CHAP. XII. 


That the 1 belonging to the Diviſion of the Barbarians paid no Taxe, 


A PEOPLE remarkable for their ſimplicity, and poverty, z 
free and martial people, who lived without any other in- 
duftry than that of tending their flocks, and who had no- 
thing but ruſh cottages to attach them to their“ lands; 
ſuch a people, I ſay, muſt have followed. their chiefs for 
the ſake of booty, and not to pay or to raiſe taxes. The 
art of tax- gathering is always invented too late, and when 
men begin to enjoy the felicity of other arts. 

The tranſient + tax of a pitcher of wine for every acre, 
which was one of the exactions of Chilperic and Frede. 
gonda, related only to the Romans. In fact, it was not 
the Franks that tore the rolls of thoſe taxes, but the cler. 
gy, who in thoſe days were all Romans. The burthen of 
this tax lay chiefly on the inhabitants t of the towns ; now 
theſe were almoſt all inhabited by Romans, 

Gregory of Tours || relates, that a certain Judge was 
obliged, after the death of Chilperic, to take refuge in 2 
church, for having, under the reign of that prince, ordered 
taxes to be levied on ſeveral Franks, who, in the reign of 
Childebert were ingenui or freeborn : Multos de Franc, 
gui tempore Childeberti regis ingenui fuerant, publico tribute 
fubegit. Therefore the Franks, who were not bondmen, 
paid no taxes. 

There is not a grammarian, but Wuld be ated to 
ſee how the Abbe du Bos g has interpreted this paſlage. 


He 
* See Gregory of Tours, bock 2. 
+ Ibid. book 5. 
t Quz conditio univerſis urbibus per Galliam conſtitutis ſummopere el 
adhibita. Life of St. Aridius. || Book 7. 


$ Eſtabliſhment of the French monarchy, tom 3. chap. 14. p. 515- 
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He obſerves, that in thoſe days the freemen were called al- 
ſo ingenui. Upon this ſuppoſition he xenders the Latin 
word ingenui, by freed from taxes ; a phraſe, which we in- 
deed may uſe, as freed from cares, freed from puniſhments ; 
but in the Latin tongue, ſuch expreſſions as ingenui a tri- 
butts, libertint a trabutts, manumiſſi tributorum, would be 
quite monttrous. 8 | 
We find in the law of the Viſigoths +, that when a bar. 
barian had ſe zed upon the eſtate of a Roman, the judge 
obliged him to ſell it, to the end that this eſtate might 
continue to be tributary ; conſequently the barbarians paid 
no taxes, | 
The Abbe du Bos t, who, to ſupport his ſyſtem, would 
fain have the Viſigoths ſubje& to taxes ||, quits the literal 
and ſpiritual ſenſe of the law, and pretends, upon no other 
indeed than an imaginary. foundation, that between the 
eſtabliſhment of the Goths and this law there had been an 
augmentation of taxes which related only to the Romans. 
But none but father Hardouin are allowed to exerciſe thus 
an arbitrary power over facts. (a 13 
The ſame, author makes a wrong uſe of the capitularies, 
as well as of the hiſtorians and laws of the barbarous na- 
tions. When he wants the Franks to pay taxes, he ap- 
plies to freemen what can be underſtood only of 4 bond- 
men; when he, ſpeaks of their military ſervice, he ap- 
plies to  boudmen what can never relate but to free- 
MEN, 2256 


r CHAP. 


| f Judices atque praepoſiti tertias Romanorum, ab illis qui occupatas tenent, 

auferant, et Romanis ſua exactione fine allqua dilatione reſtituant, ut nihil 
fiſco debeat deperire. Lib. 10. tit. 1. cap 14. 

} Eſtabliſhment of the Franks in Gaul, tom. 3 cap. 14. p. 10 

He lays a fireſs upon another law of the Viſigoths, book. 10 tit. I. art. 
II, which proves nothing at all : it ſays only, that he who has received of a 
lord a piece of land on condition of à rent or ſervice, ought to pay it. 

£ Eſtabliſhment of the French monarchy tom. 3. chap. 14. p. 513. where 
he quotes the edict of Piſtes, art 28, dee below, chap. 17. 


I Ibid, tom. 3. chap. 4. p. 298. 
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© CHAP. XIII. | 
ot Taxes paid by the Romans and Gauls, in the Monarchy of the Franks 


1 MIGHT here examine Whether after the Gauls and Ro. 
mans were conquered, they continued to pay the taxes to 
which they wete Tubje& "under the'emperours. But, in 
order to proceed with greater expedition, I ſhall be ſatiſ. 
fied with obſerving, that if they paid them in the begin. 
ning, they were oon after exempted, and that thoſe taxes 
were changed into 2 military ſervice. For I confeſs | 
cannot conceive how che Franks ſhould have been at firſ 
ſuch great friends, and afterwards ſuch ſudden and violent 
mies, to taxes. 

A capitulary * of Lewis le Deboanaire explains ex- 
tremely well the ſituation of the freemen in the monarchy 
of the Franks. Some troops f of Goths or Tberians, fly: 
ing from the oppreſſion of the Moors, were received in 
Lewis! dominions. The ag reement made with them was, 
that, like other freemen, the  hould follow their count to 
| the army; that upon a Latch they ſhould mount Boyd 
and patrol under the command alfo of their count ; 
that they ſhould furniſh horſes and carriages for 3 
to the king's ||| commiſſaries and to the ambaſſadours 55 
their way to and from court ; and that they ſhould not be 
compelled to pay any farther acknowledgment, but ſhould 
be treated as the other freemen. 

It cannot be ſaid that theſe were new uſages introduced 
towards the commencement of the ſeco race. This 
muſt be referret at leaſt to the middle or to the end of the 
_ A > Oy. of the year ! 864 yy, in expreſs 

terms 


Wi Po. f 
t Excubis & es quas Wactas dicunt; Ibid. 
They were not obliged to furniſh any to the count. — 
1 Ut pa pagenſes Franci, qui habent, cum ſuis comitibus in em 
rgant. The counts are forbid to deprive them of their horſes, ut boſtem 
cere, & debitos _ ſecundum antiquam conſuetudinem exſolveie 
foſſint. Edict of Piſtes in Baluſius, P- 186. 
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terms, that it was the ancient cuſtom for freemen to per- 
form military ſervice, and to furniſh likewiſe the horſes 
and carriages above mentioned; duties particular to them- 
ſelves, and from which thoſe who po the fiefs were 
exempt, as we ſhall prove hereafter, | 

This is not all; there was a regulation * which hardly 
permitted the impoſing of taxes on thoſe freemen, He 
who had four manors || was always obliged to march 
againſt the enemy : he who had but three, was joined with 
2 freeman that had only one; the latter bore the fourth 
part of the other's charges, and ftaid at home. In like 
manner, they joined two freemen, who had each two ma- 
nors; he who went to the army had half his charges bore 
by him who ſtaid at home. 4 ; 
Again, we have an infinite number of charters in which 
the privileges of fiefs are granted to lands or diſtricts poſ- 
ſeſſed by freemen, and of which I ſhall make further men- 
tion hereafter. Theſe lands are exempted from all the 
duties or ſervices, which were . of them by the 
counts and by the reſt of the kings officers: and as all theſe 
ſervices are particularly enumerated, without making any 


mention of taxes, it is manifeſt that no taxes were impoſed 


upon them. 5 NY 
It was very natural that the Roman art of tax-gather- 
ing ſhould fall of itſelf in the monarchy of the Franks: it 
was a moſt complicate art, far above the conception, and 
wide from the plan, of thoſe ſimple people, Were the 
Tartars to overrun Europe, we ſhould find it very difficult 
to make them comprehend what is meant by one of our 

financiers. # Feel * 8 
The t anonymus author of the life of Lewis + Debon- 
naire, ſpeaking of the counts and other officers of the na- 
tion of the Franks, whom Charlemagne eſtabliſhed in 
Aquitania, ſays, that he intruſted them with the care of 
defending the frontiers, as alſo with the military power 
and the intendancy of the demeſnes belonging to the crown. 
N This 
* Capitulary of Charlemagne, in the year 8x2, c. 1. Edict of Piſtes in 
* > cant of 1 fancy that what they called manſus was a particu» 
He belonging to a farm where there were bondmen ; wit- 


neſs the capitulary of the year 853, 1 tit. 1 N 
who dove ths bondmen from n * + againſt thoſe 
In Pithou, part 2. p. 187. 5 


— 5 =_ 
— — — — — 


298 THE SPIRIT Bock XXX, 


This ſhews the ſtate of the royal revenues under the ſecond 
race. The prince had kept his demeſnes in his own 
hands, and employed his bondmen in improving them, 
But the indictions, the capitations, and other impoſts raiſed 
at the time of the emperors on the perſons or goods of free. 
men, had been changed into an obligation of defendiug che 
frontiers, and marching againſt the enemy. 

The biſhops writing * to Lewis brother to Charles the 
Bald, uſe theſe words: Take care of your lands, that 
«you may not be obliged to travel continually by the 
« houſes of the clergy, and to tire their bondmen with 
4+ carriages. Manage your affairs,“ continue they, “ in 
„ ſuch a manner, that you may have enough to live 
« upon, and to receive embaſſies,” It is evident that the 
3 s revenues 4 in — days nn of their demeſnes, 


© ew ' — 4 - 4 . . < | | * — 
CH AP. XIV. - 
Of what they called Cenſus. 


2 — 
2 S ds ox r 
2 — * — * 
3 4 . 
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Arrrs the barbarians had quitted their country, thiy were 
deſirous of reducing their uſages into writing; but as they 
found a difficulty in writing German words with Roman 
letters, they publiſhed theſe laws in Latin. 

In the confuſion and rapidity of the conqueſt, moſt things 
changed their nature : in order however to expreſs them, 
they were obliged to make uſe of ſuch old Latin words, as 
were moſt analogous to the new uſages, Thus whatever 
was likely to revive || the idea of the ancient cenſus of the 
Romans, they called by the name of cenſus tributum ; and 
when things had no relation at all to the Roman cenſus, 
they expreſſed, as well as they could, the German words 
by Roman letters ; thus they formed the word fredum, on 

| which 


* Sce the capitulary of the year 858. art, 14. 

} They levied alſo ſome duties on rivers, where there be to be a 
bridge or paſſage. 

The cenſus was ſo generical a word, that the made uſe of it to expreſs 
the tolls of rivers, when there was a bridye or fefry to paſs. See the third 
capitulary, in the year 80g, edition of Baluſius, p. 395. art. 1. and the 5th in 

the year 819, p. 616. They gave likewiſe this name to the carriages furniſh- 
ed by the freemen to the king, or to his commiſſaries, as appears by the 
capitulary of Charles the Bald, in y A year 865, art. 8. 


„ TGT As. ons 
which I ſhall have occaſion to deſcant in the following 
chapters. - 

Ihe words cenſus and ec bevins "ok employed 
in an arbitrary manner, this has thrown ſome obſcurity on 
the fignification in which theſe words were uſed under our 

rinces of the firſt and ſecond race. Aud modern * authors 
who had adopted particular ſyſtems, having found:theſe 
words in the writings of thoſe days, imagined that what 
was then called cenſus, was exactly the cenſus of the Ro- 
mans; and from thence they inferred this oonſequęnce, 
that our kings of the two firſt races had put themſelves in 
the place of the Roman emperors, and made no change in 
t their adminiſtration. Beſides, as particular duties raiſed 
under the ſecond race were by chance and by certain re- 
ſtrictions converted into others, they inferred. from thence 
that theſe duties were the cenſus of the Romans: and, as 
fince the modern regulations, they found that the crown- 
demeſnes were abſolutely unalicnable, they pretended that 
thoſe duties which . reprefented the Roman cenſus, and did 
not form a part of the demieſnes, were mere uſurpations. 
I omit the other conſequences. : 

Io apply the ideas of the preſent time to diſtant ages, 
is a moſt fruitful ſource of errour. To thoſe people who 
want to modernize all the ancient ages, I ſhall ſay what 
the Egyptian prieſts ſaid to Solon, “ ONTO; you 
| are mere children??? woe 


HAP. XV. 
That what they called Cenſus was ri only an the Bondmen, 2nd ot 0 


the Freemen. 


Tax king, the clergy, and the lords, raifed regular taxes, 
each on the bondmen of their reſpe&ive demeſnes. I 
prove it with reſpect to the king, by the capitulary de 
villes ; with regard to the clergy, by the codes of the 

laws 


| 7 ep du Bos and his followers, 

See the weakneſs of the arguments produced by the Abbe du in 
the eſtabliſhment of the French monarchy, cod by book 6. br by 
eſpecially in the inference he draws from a paſſage of Gregory of Tours, con- 
cerning a diſpute between his church and King Charibert. 

| For pr by infranchiſements. 
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laws af the barbarians ; and with relation to the lords, 
by the r ane, made concern. 


this 
ae taxes ere called cenſus ; ; they were Gui! 
and not fiſcal duties, mere private ſervices, and not public 
obligations. 

1 affirm, that what they called confur at that time, was 
a tax raiſed upon the bondmen. This I prove by a for. 
wulary of Marculfus containing a perm ſſion from the 
king to enter into holy orders, provided the perſon be f 
freeborn, and not inrolled in che regiſter of the cenſus. | 
prove it alſo by, a commiſſion. from Charlemagne to a 

count t whom by had ſeat into Saxony; which contains 

the infranchiſement of the, Saxons. for having embriced 
Chriſtianity, and is properly a charter of freedom ||. This 
prince reſtores them to their former g civil liberty, and 
exempts them from paying the cenſus. . It was therefore 
the ſame. ing tg, hes. boadman, as d the . to 
be free, as not to pay it. 
By a kind of letters patent J of the ſame pricce zn fa. 
vour 2 the Spaniards, who bad been received into the mo. 
narchy, the counts are forbid to demand any cenſur of them, 
or to deprive them of their lands. That ſtrangers upon 
their coming to France were treated as bondmen, is a thing 
well known; and Charlemagne being defirous that they 
ſhould be confidered as freemen, fince he would have them 
be proprietors of their lands, forbade the demanding any 
cenſus of them. 

A capitulary of Charles the Bald 01 given in favour of 
thoſe very Spaniards, orders them to be treated like the 
other 2 and forbids the requiring any cenſus of 
them ; conſequently this cenſur was not paid by freemen. 

The thirtieth article of the edi of Piſtes reforms the 
abuſe, by which ſeveral of the anden belonging s to 
the 


4 . and the le of this wanne 83 


chap. 14. whery the the regulations are to be found which the clergy madg 
. Dee 


Si ille de gapite ſuo bene n cenſitus 


lo the 22... by Balufius vol. 

270. 
Et ut ĩſta ingenuitatis pagina firma ſtabiliſque conſiſtat. Lib. i. ; Dong 19. 
Priſtinaeque libertati dongtos, et omni nobis debito cenfu ſolutos. lb. 


4 Pracceprum pro Hiſpanis, in the year 812, edition of Balufius, tom. l. 
500. 
1 ** In the year £44; edition of Baluſius, tom. ii. art. 1, and 3. p. 17. 
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the or to the chureh, fold the lands dependent on 
— to eceleſiaſtios, or to people of their condi- 
tion, reſerving only a ſmall cottage to themſelves; by which 
means they avoided paying the cenſus ; and it ordains, that 
thirgs: ſhould be reſtored to their primitive firuation : the 
cenſus was therefore a tax peculiar to bondmen. 
From thence alſo it follows, that there was no 

* in the monarchy; and this is clear flom à grea 
number of paſſages. For what could be the meanin af 
this t capitulary,” We ordain that the royal cenſus ſha 


levied in all places, where former Bud I ew 2 
What could be the meaning of that in which 


en 

| orders bis commiſſaries im the provinces to make an 2 
af inquiry into all the cenfos*s that belonged in former 
times * to the king's demeſne'? And of that f in which he 
diſpoſes uf the venfus's paid by thoſe $f of whom they : are” 

demanded? What can that ac capitulaty fff mean, in 
which we read; 4 Bar acquired' a tributary 
land, on which we 283 S and 
that other, in fine 47 in which Charles the Bald ++ males 
mention of the cenſual lands, whoſe  cenſur bat from time 
immemorial belonged to the king. bp 

Obſerve that there are ſome paſſages wich ſeem at firſt” 
ſight to be contrary to what I have (aid, aud yet they oon 
firm it. We have already feeti, that the ffeemen in the 
monarchy were obliged only to farniſh' particular carria- 
ges : the capitulary juſt now cited gives to this + the 
name of . and Ea it to the cenſus paid by the 
bondmen. 


Hades, th cia of Pf takes notice of thoſe free.” 


men. 


+ Thferted in in the collec- 
is to ths Furrer N 


1 This expitatary of the your Log, art, 10. and 
tion of Anſegite, book 3: art. 15. This is a 
Bald, in the year 854, apud Attiniacum, art 6, - - 

li Vndecunque legitime ig: batur, Ibid 

n the year 812, art 10, and 11. edition of Baluſius, tom. i. „ See, 

Undecungue antiquitus ad d ͥ de rene. dee 
of the year 81 2, art. 10, f. "743 | oy 

+ In 813, art. +. edition of Balufius, tom. i. p. 808. 50 — 8 

t De, ili unde cenſa exigunt Capitulary of the tar 813. art. K By 

ll. Book g, of che capitularies, art. 3. and ende of the Lom - 


Si quis terram tributariam, unde onus ad pan ares exir lde 
tad Fate erte Bock 4. Denen 180 s 4 t 7: 

4 In the year ens ait. 8 | 
* 8 ad partem regisexivis andiquitas. Capitulary ofthe year 

5, art 
Rc Cenſibus el paraveredis quosfrenci howines ad regiam potaſtater ex- 

ere debent 

In the year 864, art. 34. edition of Baluſius, p. 192 
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men who were obliged to pay the royal cenſus for their 
$ head, for their cottages, and who had ſold themſelves 
during the famine. The. king orders them tobe: ranſom, 
ed. This is “ becauſe thoſe who were manumitted by the 
King's letters did not. generally ſpeaking, acquire a full 
and perfect liberty, but they paid e in capite ; ; and 
theſe are the people here meant. 

We muſt therefore explode the idea of a grimead and u- 
niverſal cenſus, derived from the Roman policy, from 
which cenſus the rights of the lords are alſo ſuppoſed to 
have been derived by uſurpations. What was called cen. 

in the French. monarchy, - independently- of the abuſe 
made of that word, was a namen tax ! on the 
bondmen by their maſters. 
I beg the reader to excuſe the trouble I muſt give kink 
with ſuch a number of citations. I ſhould be more con- 
Ciſe, did I not meet with tne Abbé du Bos? book on the 
eltabliſhment of the French monarchy in Gaul, continually 
in my way. Nothing is a greater obſtacle to our progreſs 
in knowledge, than a bad performance of a celebrated au- 
thor; becauſe, before we nnen we nn Ry with un- 
deceiving. | 


IG TE g 


Ly — 


4 — | CHAP. xvr. 


—— : 


I nave taken notice of thoſe volunteers among the Ger. 
mans, who followed their princes in their ſeveral expedi- 
tions. The ſame uſage continued after the conqueſt. Ta- 
citus mentions them by the name of Companions ; the 


Salic law by that of men who have vowed fealty to the 
* ing; ; 
De illis francis hominibus qui cenſum regium de ſuo capite et de ſuis 
es debeant. Ibid. a : 
»The 28th article of the fame edict explains this extremely well; it even 
makes a difference between a Roman fre: dman and a Frank freedman: 
— we likewiſe ſee there that the cenſus was not n it deſerves to 
read. 
+ As appears by a ns a, Charlemagne i in the year $13, which we 
have already quoted. 6 
Comites. 
Qui n truſte _ "Tic 44. art. 4. 


Chap. 16. 
king; the formularies of f Marculfus by that of the king's 


antruſtio s ||, the earlieſt French hiſtorians: by that of eu- 


der *, faithful and loyal; and thoſe * 1 date by that as 
raſſals + and lords. | 

In the Salic and Ripuarian laws we meet with an ;nfi« 
nite number of regulations in regard to the Franks, and 
only with a few -for the Antruſtio's. The regulations 
concerning the Antruſtio's are different from thoſe which 
were made for the other Franks ; they are full of what re- 
lates to the ſettling of the property of the Franks, but not 
a word concerning that of the antruſtio's. This is becauſe 
the property of the latter was regulated rather by the po- 
litical than by the civil law, and was the ſhare that fell to 
an army, and not the patrimony of a family. 

The goods reſerved for the feudal lords were called TA 
cal + goods, benefices, honours, and fiefs, by different au- 
thors, and in different times. 

There is no doubt but the fiefs at firſt were at will ++; 
We find in Gregory of Tours ==, that Sunegiſilus and Gal- 
lomanus were deprived of all they held of the exchequer, 
and no more left than what was their real property. When 
Gontram raiſed his nephew Childebert to the throne, he 
had a private conference with him, in which he named * 
the perſons who ought to be honoured with him, and 
thoſe who ought to be deprived of the fiefs. In a formu- 
lary + of Marculfus, the king gives in exchange not only 
the benefices held hy his exchequer, but likewiſe thoſe 
which had been held by another. The law of the Lom- 
bards oppoſes q the benefices to property. In this our hiſ- 
torians, the formularies, the codes of the different harba- 
rous nations, and'all the monuments extant of thoſe days, 


are unanimous. In fine,” the writer of the book of fiefs 


* informs 


4 Book r. formul. 18. 
From the word tre, which ſignifies « faithful” among the Ger- 
mans. * Leudes, fideles. 1 Vaſſali, ſeniores 


+ Fiſcalia. See the 14th formulary of Mareulfus, bock i i. It is men- 


tioned in the life of St Maur, dedit fiſcum unum : And i in the Annals of 
Metz, in the year 747. dedit ilii comitatus et fiſcos plurimos. The 
deſigned for the ſupport of the royal family were called “ regalia.” 

++ See the 1ſt book, tit. 1. of the fiefs; and Cujas on that book, » 

= Book ix. chap. 38. | 

* Quos honoraret muneribus, quos ab honore depelleret. Id. lib. 7, 

+ Vel reliquis quibuſcunque beneficiis, quodcumque ille, vel fiſcus noſter, 
in ipſis locis tenuiſſe noſcitur, Lib. 1. 1 30. 

$ Lib. iii. tit 8. © 3. 
J Antiquiſſimo enim tempore lic erat in Senainerane e 3 
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informs us, that at firſt the lords could take them back 
when they pleaſed, that afterwards they granted them for 
the pac . and that at length they gave them 
Or . 8 , | | | 


2 


. e * — a | 
CHAP. XVII 
Of.the militery Service of Freemen: 


Two ſorts of people were bound to military ſervice ; the 
great and leſſer vaſſals, who were obliged in conſequence 
of their fief; and the freemen, whether Franks, Romans, 
or Gauls,. whe ſerved under the count, and were command- 

| ed by bim and his officers. 

The name of freemen was ven to thoſe, who on the kit 
one hand had no benefices or © on the other were cot 
not to the baſe ſervices of villanage ; the lands 

8 were what they called allodial eſtates. 3 

e counts * afſembled the freemen, and led them a- lea 

gainſt the enemy; they had officers under them, who were 

called + vicars ; and as all the freemen were divided into Ne 

hundreds, which formed what was called a borough, the * 

counts had alſo officers under them, who were cen- 

tenarii, and carried the freemen t of the borough, or their 
hundreds, to the field. - 

This &rifion into hundreds is | poſterior to the eſtabliſh- 
ment of the Franks in Gaul. 105 was made by Clotarius 
and. Childebert, with a view of obliging each diſtrif to an- 
ſwer for the robberies committed in their diviſion; this 

we find in the decrees || of thoſe princes. A regulation of 

7 this kind is this * Gy obſerved in England. As 


ut quando wlleae pofſent auferre rem in feudam 1 | Polten vero 
conventum. eſt, ut per annum tantum firmitatem haberent ; deinde ſtatutum 
il, ut mes ad m fidelis produceretur. Feudorum, lib. 2. tit, . 

le was a kind of a precarious tenure, which the lord conſented or re- 
ſed to renew. every” year; as Cujas has obſerved. - 

* Sce the capitu ulary of Charlemagne in the year B12, art. 3 and 4. edi 
A 1. p. 491; and the edict of Piſles in the Fear 804, art. 


26. tome ii. 
5 uſquibque comes vicariv of contenarics forum, Be Book 2. of 
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"4 They were ak 
were called compagenſes. 

Publiſhed in the year 395, art. 1. See the eapitularies, edition of Balu - 

L259 Theſe regulations were undoubtedly made by agreement. 
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As the counts carried the freemen againſt the enemy, 
the feudal lords carried alſo their vaſſals or rear-vaſlats ; 
and the biſhqps, abbots, or their ® advocates carried likes 
wiſe theirs +. 

The biſhops were greatly embarraſſed, and inconſiſt. 
ent with themſelves ; they requeſted of Charlemagne not 
to oblige them any longer to a military ſervice; and when 
he had granted their requeſt, they complained that he had 
deprived them of tlie public eſteem; ſo that this prince 
was obliged to juſtify his intentions upoa this head. Be 
that as it may, when they were exempted from marchin 
againſt the enemy, I do not find that their vaſſals Ss 
by the couuts; on the con we ſee || that the 5 on 
the biſhops choſe one of their — to conduct 

In 4 cupitulary f of Lewis le Debonnaire, this prince 
diſtinguithes three ſorts of vaſſals, thoſe belonging to the 
king, thoſe belonging to the biſhops, and thoſe to the 
= The v ls | of a feudal lot were not led a- 
gainſt the enemy by the count, except ſome employment 
in the King's houſehold hindered the lord bimſelf ior 
leading them. 

But who is it that led the feudal lords into the field ꝰ 
No doubt the king himſelf, who was always at the head — 
his faithful vaſſals. Hence we conſtantly find in the 


tularies a diſtinction made 4 between the king's vaſſals 2 


thoſe of the biſhops. Suctr brave and magtatimous prin- 
ces as our kings, did not take the field to put themſclves at 
the head of an eccleſiaſtic militia; thefe very wy men 
r wich. 1 To 
OL. II. DIY 9 2 9 But 


1 * 


„ Advocati. 

+ — ebe aud 5. edition of 

Baluſius, tome IJ. p. 490. 
See the 4 ＋ of the year $03, publiſhed at Worms, edition of Ba · 
" | Copitubar — of Worn the dog, edition of Baluſius,P; © and 

orms, in year ?03, edition 
the council fs the year 845. under Charles the Bald, in Verna palatio 
tion of Baluſius, tome ii. p, 17. art. 8. 
$ The 5th capitylary of the near n wt. 27 27. dition of Balyk 8 

{ De vaſſi. dominicis, qui adbuc intra cm ſetviunt, et tamen 


* nolc untur, ſlatutum eſt, ut quicunque ex cis cum 22 A ps 
domi remanſerint, vaſſalos ſuos cat tos ſe non retineant; fed « 
te, cujus pales ſunt. ine Parmar. Seher 2 in the year $15, ar art. 
7. editi Balufius, tome 1. p. 494. 
1 Capitulary 1. of the year 812, art. 5. De hominibüs noſtris, et ES 
porum et Abbatum, qui — beneticia vel talia . Sc, of 
Baluſius, tome J. . . %% 
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But theſe lords carried their vaſſals and rear - vaſſals with 
them; as we can prove by the capitulary + in which Char: 

magne ordains that every freeman, who has four manors 
either in his own property, or as a benefice from ſomebo- 
dy elſe, ſhould march againſt the enemy, or follow his lord, 
It is evident that Charlemagne means, that the perſon who 
had a manor of his 'own ſhould march under the count, 
and he who held a benefice uf 4 lord ſhould ſet out n 
wath him. 

And yet the Abbe du Bos pretends, chat, when men. 
tion is made in the capitularies of tenants who depended on 
a particular lord; no others are meant than bondmen ; and 
he grounds bis opinion on the law of the Viſigoths, and 
the practice of that nation. It is much better to rely on 
the capitularies themſelves; that which I have juſt quoted 
fays expreſsly the contrary, The treaty between Charles 
the Bald and his Brothers, takes notice alſo of freemen, 
who might chooſe to follow either a lord or the king; 
and this regulation is conformable to a great many others. 

We may therefore conclude; that there were three ſorts 
of military 'ſervices ; that of the king's vaſſals who had 
other vaſſals under them; that of the biſhops; or of the o- 
ther clergy, and their vaſlals; n * thay of the count 
who commanded the freemen. 

Not but the" vaſſals might be alſo fubjec to as count; 
as thoſe who have/a particular command ate ſabordinate 
to him who is ĩnveſted with à more general authority. 

We even find that the count and the king's — 
might oblige them to pay the fine, when they bad not ful. 
filled the engagements of their fief, 4 
In like manner, if the king's vaſſals v comminth any 
outrage, they were ſithje& to*the correction of the count, 
unleſs my choſe to Tubtait, mer to that of the king. 5 


In the 812, chap. 1. edition of Baluſius, p. 4 Ur omnis homo 
Jib ble qui quatuor — quatuor manſds veſtitos de 3 ſuo, 2 alicujus beneficiq 


rr — a, em perꝑat, five cum ſeniore ſuo. 
Tome iii 6. ch "299. eflabliſhment' of the French monarchy. 
Cupilary of the-year © Or Fs er her 
an tom * . 


SSS S SKN 


CHAP. XVI. 
| Of the double Service 


l was a fundamental principle of the 8 that 
whoſoever was ſubject to the military power of another 
perſon, was ſubject alſo to his civil juriſdiction. Thus 
the capitulary f of Lewis le Debonnaire in the year 81 5. 
makes the military power of the count, and his civil j Jus 
riſdition over the freemen, keep always an equal, 
Thus the placita * of the count who carried the freemen 
againſt the enemy, were Ih called the placita of the. * 
rles men; from whence undoubtedly came this maxim, 
en, BF the queſtions relating to liberty could be decided. oy in in 
ng; the count's placita, and not in thoſe of his officers, 
ers; che count never led the vaſlals t belonging to the biſhops 
2ts fl or to the abbots againſt the enemy, becauſs they were not 
had fubje& to the civil juriſdiction. Thus he never command - 
e- ed the rear- vaſſals belonging to the king's vaſſals. 
unt the gloſſary I of the Engliſh laws informs us, that thoſe to 
hom [||| the Saxons gave the name of coples, were b the 
nt; WM Normans called counts, or c , becauſe they 
ate the judiciary fines with the king Thus we ſee, chat at 5 
eimes the duty of a vaſſal 4 towards his lord, was, to bear 
ries arms F. and to try his Peers in his court. rr) 179 © ag 
ul One of the reaſons which produced this connection bes 
If tween the judiciary right and that of leading the forces 
ny Wl againſt: the enemy, Was, becauſe the perſon who led them 
at, WW exacted at the {ame time the payment of the, fiſcal duties, 
which oonſiſted in ſome r due by the ag 


men, 
g. Err, renn 
; of Baluſius, tom. i, p. 17. 
Or aſſizes. 


o . 4, Capitularies, book 4. of the collection of ere niteet 
icio capitulary of Lewis le Debennaire in the year 8495 4 Art. 14. edit. 

6 tome i. p. 5 | 

hy. * Ser the! th nose of the preceding chapter., * 7 W 
Ba- eit is to be found in the collection . 2 Lure ho 
4 glorum * M Me 


in the word Satrapia. 
þ This is well explaitied by the Aſſizes of Jeruſalem, chap. 221. and 222. 


J The advowees of the church (advocati) were equally at the head 7 


their placita, and of their militia, 
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men, and in general in certain judiciary profits, of which 
we ſhall treat hereafter. 

The lords had the ri Ht of adminiſtering Juſtice i in their 
fief, by the ſame” ciple as the counts had it in their 
counties. And indeed, the counties, in the ſeveral varia. 
tions that happened at different times, always followed the 
variations of the fiefs; both were governed by the ſame 

lan, and by che ſame prineiples. fn a word, the counts 
| 15 their counties were lords, the lords in their lignories 
were counts. | 

Thoſe have been miſtaken who confidered the counts as 
civil officers, and the dukes as military commatiders. Both 
were equally civil * and military officers : The whole dif. 
ference « conſiſted i in tlie duke's having ſeveral counts under 
him, though there were counts who had no duke Over 
them, as we learn from Fredegarius +. 

It will be imagined perhaps that the government of the 
Franks muſt have been very ſevere at that time, fince the 
{ame officers were inveſted with a military and civil pow. 
er, nay even with a fiſcal power, over the ſubjects; which 
in the preceding books I have obſerved to be diſtingui- 
hing marks of deſpotic authority. 

But it is not to be believed that the counts pronounce 
judgment by themſelves, and adminiſtered Juſtice in the 
ſame manner as the baſhaws do. in Turke : In order to 
judge affairs they aſſembled a kind of zes, where the 
principal men appeared. 

In order to underſtand thoroughly what relates to the 
E. proceedings, in the formulas, in the laws of the 

arbarians, and in the capitularies, it is proper to obſerve, 
that the functions of the count, of the grafio or fiſcal judge, 
and the centenarius, were the ſame ; ; that the judges, the 
rathimburghers, and the ſheriffs, were the ſame perſons 
under different names. Theſe were the count's afliſtants, 
and were generally ſeven in number; and as he was o- 
bliged to have twelve perſons to judge 4, he filled up the 

number with the principal men ll 5 
ut 


9 „ book i. which contains the letters 
given to a duke, patrician, or count; and inveſts them with the civil juriſ 
Wen n, and the fiſcal adminiſtration. | 
+ Chronicle, chap. 78. in the year 636. 
+ See concerning this ſubje& the capitularies of Lewis le Debonnaire, ad- 


ded to the Salic law, art, 2. and the formula of judgments given by du Can- 


in the word Boni Homines. 
| Per bonos homines, ſometimes there were none but principal men. Set 


the 2 to the formularies of Marculfus, chap. 51. 
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But who had the juriſdiction, the king, the count, the 

afio, the centenarius, the lords, or the clergy, they neyer 
judged alone ; and this uſage, which derived its origin 
— the foreſts of Germany, was ll. continued even after 
the fiefs had aſſumed a new form. 

With regard to the fiſcal power, its — was N 
chat the count could hardly abuſe it. The rights of the 
prince in reſpect to the freemen, were ſo ſimple, that they = 
conſiſted only, as we have already obſeryed, in certain car- 
riages which were f demanded of them on ſome. public oc- 
caſions. And as for the judiciary rights; * were laws 
which prevented || Aa a 


bs. i 


' bf PI A} org the N Nations. | 


* it is impoffible to have any tolerable notion of bur 
litical law, unleſs we are thoroughly acquainted with 

the laws and manners of the German nations, I ſhall there- 

fore ſtop here a while, in order to > inquire into thoſe man- 

ners and laws. 

It appears by Tacitus, that the Germans knew only two 
capital crimes ; they hanged traitors, and drowned cow- 
ards ; theſe were the only public crimes among thofe 
people. When man * had Amore andther, the rela- 


tions of the perſon injured took ſhare in the quarrel, and 
the offence was cancelled by  ſatisfa&ion; ſatisfac- 


tion was made to the perſon offended, when capable of 
receiving it; or to the relations, if they had been injured 


in common, or if by the deceaſe of the party injured, the 


ſatis faction had devolved to them. 
In the manner mentioned by Taeitus, theſe ſatisfactions 
were made by the mutual agreement of the parties; hence 


in the codes " the barbarous nations theſe irons are 
called compoſitions: 


Vz The 


t And ſome tolls on rivers; of which I have ſpo ke already. 


[| See the law of the Ripuarians, tit; 8g. and the law of the Lombards, 
I 52-$9. 1 : 1 10. 

Suſcjpere tam inimicitias, ſeu patris ſea prop m amicitias ne- 
ceſſe eſt; 1 implacabiles durant; luitur 1 op Adem certo ar- 
mamentorum ac pecbrum numero, recipitque ſatisfactionem univerſa domus. 
Tacir. de morib, Germ. 
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The law © of the Frifians is the only one I find that has 
left rhe people in this ſituation, 1 in which every family ot 
variance wif” in ſome meaſure in the ſtate of nature, and 
in Which being ufreſtrained either by a political or civil 
law, they might give looſe to their revenge, till they had 
obtained fatisfaQtion.” ' Even this law was moderated ; a 
regulation was made *, that the perſon | whoſe life was 
ſought afteß ſhould be unmoleſtéd in his own houſe, as 
alſo in going and coming from church, and from the court 
where cauſes were tried. 

The compilers of the Salic laws bite + an ancient uſagt 
of the” Franks, by which a perſon who had dug a corpſe 
out of the ground in order to ſtrip it, ſhould be baniſhed 
from fociety, til the relations had conferited to his being 
readmitted. And as” before that time a prohibition was 
made to every one, even to his own wife, not to give him a 
morſel of bread, or to receive him under their roof ; ſuch 
a man was in reſpect to others, and others in reſpect to 

im, In a ſtate of natyre, t till an end was put to this flat 
by A compoſition. | 

This excepted, we find that the fages of the different 
barbarous nations: tou t of determinin by themſelves, 
what would have been too long and too angerous to ex. 

from the mutual agreement of the parties. They 
took cars to fix the value of the compoſition which the 
party injured was to receive. All thoſe barbariatt laws 
are in ehis reſpect molt admirably exact; the ſeveral caſes 
— inutely f d' 'ſtinguiſhed, the circumſtances are weighs 
, the law Ubſtitutes itelf in the place of the perſon in- 
2 5 and "miſts upon the Tame ſatisfaction as he Hirnſelf 
would Have wee in cold blood. 
tlie eſtabliſhing of thoſe laws,” the Berge varivin 
ütteck char fate of natute, in which they "ſeem to have 
lived in Tacitus? time. Ms, 
Netharis Heclares in the law of || the „b that he 
had "{neredſed” the compeſitfons anciently accuſtomed for 
n to td: end chat the, wounded | perſon being fully 
* 587 ſiatiſ- 
* See this law in the a title on murders; rae Vulewar's addition on 


robber ies. 
1 Additio fapientams, tit. 1; $ 1. ; 
7 Salic law, tit. 58. $ 1 tit. a7. 5 
t The Salic laws are admirable in this reſpect; fee eſpecially the titles 2, 
3, 4, 5, 6, and 7, which related to the ſtealing of cattle, 
f Book i. tit. 7. § 15. | 
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ftisfied, all enmities ſhould ceaſe. In fact, as the Lom- 
bards, from a. very poor people, were grown rich by the 
conqueſt of Italy, the. ancient compoſitions were become 
frivolous, and. reconcilements, were prevented. I do not 
queſtion but this was the motive which obliged the o- 
ther chiefs of the conquering nations to make the dif- 
ferent codes of laws now extant. - - 

The principal compoſition was that which the mardbrer 
paid to the relations of the deceaſed. The difference of 
tations produced a difference in the coinpoſitions: Thus in 
the law of the Angli, there was à compoſition. of fix hun- 
dred ſous. for the murder of an adeling, two hundred for 
that of a freeman, and thirty for killing a bondman;, The 
greatneſs therefore of the compaſition fixed on the life of a 
man, was one of his principal prerogatives z for, beſide 
the diſtinction it made of his perſon; it likewiſe eſtabliſhed 
2 greater n in his favour amoiig rude and violent na- 
tions. 

N we are made ſenſible of by the law of the + Bava- 

: It gives the names of the Bavarian families who 
— * a double compoſition, becauſe they were the firſt 
t after the Agilolfings. The Agilolfings were of the du- 
cal race, and it was cuſtomary. with that nation to chuſe a 
duke out of that family; theſe had. a quadruple compoſi- 
tion. The. campoſition for the duke exceeded by a third, 
that which had been eſtabliſhed for the Agilolfings: : Becauſe 
he is à duke, ſays the you ESR RO 15 paid to him 
than to bis relations... 

All theſe compoſitions were valued in money. But as 
thoſe people, 22 when they lived in Germany, had 
very little ſpecie, they might pay. it in cattle; corn, move> 
ables, arms, dogs, hawks ||, lands, &c. Very often the 
law e of thoſe things ; which 

4 ex- 

+ See the law of the Angli, tit. I. f 1, 3, and 4. ibid. tit. g. C 6. the l. 

of the Bavarians, tit. . * CIR Friſians, tit. 15. 


F 


Thas the — * Ina 1 life ages; Ante certain ON _ money, or by a cer- 
tain portion of 6, Login Jas regia 6e de ves regio de priſis ar. 
vo rum on lpibus, Cambridge, 

ho of the imme vai ani hb tag regulation for ſeve- 
A le, chap. 18. 8 Ripuarians, tit. 36. $ 11. the 
aw of the Bavarians, tit. x & 0 10, II, 81 aur non habet, donet aliam 
pecunitum; CE ENS 
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explains how it was poſſible for them to have ſuch a num. 
ber of pecuniary puhiſhments with ſo very little money. 
Theſe laws were therefore employed in determining ex- 
28 l the difference of wrongs, injuries, and crimes ; to the 
end, that every one might know preciſely how far he had 
been injured or offended, the reparation be was to receive, 
and eſpecially that he was to receive no more. 
In this Jight it is eaſy to conceive, that a perſon who 
had taken revenge after A INE received ſatisfaction, was 
guilty of a very great crime. is crime contained a pub. 
lic as well as « private offence : It was a contempt of the 
very law itſelf: Acrime whack the W fail. 
: ed to puniſu. 
; — enathar e 8 3 
eonſidered as dangerous, when thoſe people loſt ſome. 
thing of their ſpirit of independence, and when the kings 
endeavomed to eltabliſh a better:ervil adminiſtration : This 
was the refuſing to give or to receive ſatisfaftion. We 
find in the different codes of the laws of the Burbarians, 
that the legiſlators obliged + them to it. In fact, a per- 
ſon who refuſed to — ſatisfaction, wanted to preſerve 
his right of revenge; he who refuſed to give it, left the 
right of taking revenge to the perſon injured; and this is 
what the . had re formed in the inſtuution; of the Ger · 
mans, whereby people were invited, but not compelled to 
tious. 
I have juſt now made mention of a text of the Salic law, 
in which the legiſlator left the party. offended at liberty to 
receive or to refuſe ſatisfaction 3 it is this law $ by which 
a-perſon who had ſtripped a dead body was expelled from 
Ry os the -relatdods, upon. receiving latisfaction. pe 
tition 


1 vir b Lombard, book I. tit. 25. fo@. 21. ibid, book i. tit. 

9. ſect. 8. and 34. ibid. ſect. 38. and the capitulary of Charlemagne in the 
gear 202, dap. 34. containing an inſtruQion given to thoſe whom he ſent 
provinces. 

i See in Gregory bf Toure, bock vii. chap. 47. the detail of 
wherein a party loſes half the compoſition that had been adjudged to him, 
for having done 2 to himſelf, inſtead of receiving fatisfaQion, whatever 

Nee fave thterwatds received. | 

of the Saxons, chap. 3, and 4. the law of the Lvmbards, 
ook irik. 37. ſe. I, and 2. and the law of the Allemans. tit. 45. ſect. 1. 
| This laſt law gave leave to the pos, injured to right himſelf upon 
— New in 25 firſt tranſport of — 3 
Char in the year 779, 22. in the cha 
alſo that « of the year 805, N . me ME 


$ The dans of the laws of the Ripuarians ſeem to have ſoftened this. 
See the 85th title of thoſe laws, 
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See alſo the capitularies of 
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Chap. 20. OF LAWS. g13 
titioned for his being re-admatted. - It was owing to the 
reſpect they had for ſacred things, that the compilers of 
the Salic las did not meddie*with the ancient aſage. - 

It would have been abſolutely unjuſt to grant a compo» 
ſition to the relations of a robber killed in the fact, or to 
the relations of a woman who had been repudiated for the 
crime of adultery. The law * of the Bavaxians allowed 
no compoſition in the like caſes, but nn the relations 
who ſought for reven 

It is no rare thing to meet with 3 for invo- 
lantary actions in the codes of the laws of the barbarians. 
The law of the Lombards is generally very pradefit ; it + 
ordained, that in thoſe caſes the compoſitions ſhould be ac 
cording. to the perſon's generoſity ; and that the relations 
mould no longer be permitted to purſue their 
. Clotarius the Second made a very wiſe.decree + for- 
bade t the perſon. robbed to receive any clandeſtine eom- 
poſition, and without an order from the judge. —__ _ 
SET Ok, c erb F- 
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ERAS. n 
Of what was afterwards called the Juriſdidtion of the Lords. 


Bronte the compoſition. which they were obliged. to pay 
to the relations for murders, or injuries, they were alſo 


under a neceſlity of dm a certain duty, which the codes 


of the barbarous laws call fredum, . We haye no term 


in our modern languages to exprefs b, vet I intend ts treat 
of it at large ; and 1 in order to give an idea of it, 


with defining it a recompence for the protection granted 
againſt the right of revenge. e At Boob badi t bas N. 
The adminiſtration of juſtioe among thoſe rude and wy 


poliſhed W was 1 PIR Shay rs * 
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ee the deere of Tallllon ore 


gas deu, 


the law of the Angli, tit. 7. 


1 Book i. tit. 9. ſect. 4. 


Pactus pro tenore pacis inter Childebertuma et Corbm, hs 593, et 
decreto Clotarii II. regis circa annum 595. cap. IT, 

When it was not determined by law, it was generally the third of what 
was given for the compoſition, as appears in the law of the Ripnarians, chap. 
89. which is explained by the third capitulary of the * * * * 


luſius, tome x, page 314. 
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n who had committed an offence, a protection againſt 

the revenge of the party offended, and obliging the latter 

to aceept of the ſatis faction due to him: Infomuch, that 

among the Germans, contrary to the practice of all other. 

nations, juſtice was adminiſtered. in order to MER the 
eriminal againſt the party injured. 

The codes of the: barbarian laws have given us the caſes 
in which theſe Veda might be demanded. When the re- 
lations could not proſecute, they allow of no fredum ; in 
fact, when there was no proſecution, there. could be no 
compoſition for à protection againſt it. Thus, in the law 
of the Lombards, if a perſon hanged to kill a freeman 

by chauce, he paid the value of the man killed, without the 
fredum:; becauſe, as he had killed him involuntarily, it 
was not the caſe in which the relations were allowed the 
right of revenge. Thus in the law. of the Ripuarians J, 
when a man was killed. with a piece of wood, or with any 
iaſtrument made by man, the inſtrument. or the piece of 
wood was deemed culpahle, and the. relations ſeized upon 
them for. their own uſe; m were not allowed to demand 
the fredum.. = * 

In like manner, . A . beaſt happened to kill a man, 

the » ſame law eſtabliſhed, a compoſition without the He- 
dam, becauſe ho relations of the gerepled were not offend- 
ed, 
In fine, it was ordained by: the + Salic law, that a child 
who had committed a fault before the age of twelve, ſhould 
pay the compoſition without the fredum : As he was not 
yet able to bear arms, he could not be in the caſe in which 
the party injured, or his relations, had a right to demand 
ſatis faction. 
It was the criminal chat paid the ſredum for the peace 
and ſecurity of which he had been deprived by his crime, 
and which he might recover by protection. But a child 
did not loſe this ſecurity; he was not a man, and conſe- 
quently could not be expelled from human ſociety. 

This fredum was 2 local right in favour of the perſon 
who was Þ judge of the diſtrict. Yet the law of the I Ri- 

ph _ ptiarians 


I Book4. vit. y. y. ſeR. . 2 1 Tit. 70. 
Tit. 46. See allo the law of the Lombarde, bock % 21. tea. 3 
Lindembrock's edit. Si caballus cum pede, *. + 

+ Tit. 28. ſect. 6. 

4 As appears by the deeree of Clotariue It, m the br 86 ; Fredus ta 
men judici in eujus pago eſt reſervetur. | + Ti. 59. 


313 


e 


...n mi . 0 


— 
— 2 


e oo 8 —__ 


. en 6. — A . lc... 


Chap. 20. OF LAWS. 215 
puarians forbade him to demand it"liraſelf-;' it ordained, 
that the party who had gained the cauſe ſhould receive it, 
and carry it to the exchequer, to the end that there might 
be an eternal peace, ſays the law, among the Ripuarians. 

The greatneſs of the /redum' was proportioned to the 
greatneſs of the 4 protection: Thus the fradum for the 
king's protection was greater than 'what was granted for 
the protection of the count, or of the other judges. - = 

Here I ſee the origin of the juriſdiction of the lords. 
The fiefs comprized very large territories, as appears from 
a vaſt number of records: I have already proved that 
the kings raiſed no taxes onthe lands belonging to the di- 
rifion of the Franks; much leſs could they reſerve to 
themſelves any duties on the fiefs. Fhoſe-who obtained 
them, had in this reſpect à full and perfect enjoyment; 
reaping every fruit and poſſible emolument” from them. 
And as one of the moſt couſide ruble emoluments was the 
judiciary profits ¶ Veda), which were received according 
to the uſage of the Franks, it followed from thence, that 
the perſon feiſed of the fief; was alſo ſeiſed of the juriſdie- 
tion, the exerciſe of which conſiſted of the compoſitions 
made to the relations, and of the profits aecruing to the 
lord; it was nothing more than ordering the payment of 
the compolitions of the law, and demanding the law fines. 

We find by the formularies containing a confirmation of 

the perpetuity of a fief, in favour of a feudal lord 7, or of 
the privileges of fiefs in favour of + churches, that the 
fiefs were poſſeſſed of this right. This appears alſo from 
an infinite number of charters containing a prohibition 
of the King's judges or officers of entering upon the terri- 
tory in order to exerciſe any act of judicature whatſoever, 
or to demand any Judiciary emolument. When the king's 
judges could no longer demand any thing in a diſtrict, they 
never entered it; and thoſe to whom this diftti& was left, 
eee Das Mes en er e eee rt She 
bs eee chat whar Said Geet ch Ne, Ul he Sede, 
of the firſt rate, is called by the name of a of the ſecond race ; 
as appears from the capitulary de partibus Saxoniæ, in the year 789. 

* See the capitulary of Charlemagne, de villis, where he ranks theſe fre- 
da among thequmber of the great revenues of what was called villz, or the 
king's demeſnes. oe? ,-* {30.1 .40+ lo, wa} *AT ids 258 

+ See the 3d, 4th, and 15th formula, book i. of Marculfus, 

See the 2d, 3d, and 4th formula of Marculfus, book 1. 


See the collections of thoſe charters, 3 at the end of the 5th 
volume of the hiſtorians of France, publiſhed by the Benedictine monks, 
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exerciſed the ſame functions as had been exerciſed before 
by the judges. 

The king's judges a are forbidden alſo to oblige the Par, 
ties to give ſecurity for their appearing before them; 
it belonged therefore to the perſon who had received the 
territory in fief, to demand this ſecurity. They mention 
alſo, that the king's commiſſaries ſhall no longer inſiſt upon 
being accommodated with a lodging; in effect, they ng 
longer exerciſed any function in thoſe diſtricts. 

The adminiſtration therefore of juſtice, both in the old 
and new fiefs, was a right inherent in the very fief itſelf, 
a lucrative right which conſtituted a part of it. For this 
reaſon it has been conſidered at all times in this light 
from whence this maxim aroſe, that juriſdictions are pa. 
trimonial in France. | 
Some have thought that the rariffRions derived their 
origin from the manumiſſions made by the kings and lords, 
in favour of their bondmen. But the German nations, 
and thoſe that deſcended from them, are not the only people 
who manumiſed their bondmen, and yet they are the only 
people that eſtabliſhed patrimonial juriſdictions. Beſides, we 
find by. the formularies + of Marculfus, that there were 
freemen dependent on the juriſdictions in the earlieſt times: 
The bondmen were therefore ſabje& to the juriſdiction, 
becauſe they were upon the territory; and they did not 
give riſe to the fiefs for baving been compriſed in the 

. 

Others have. — a ſhorter cut : The 1 ſay they, 
and this is all they ſay, uſurped the juriſdictions. But 
are the nations deſcended from Germany, the only people 
in the world that uſurped the rights of princes? We are 
ſufficiently informed by hiſtory, that ſeveral other nations 
have encroached upon their ſovereigns, and yet we find no 
other inſtance of what we call the juriſdiction of the lords. 
The origin of it is therefore to be traced in the uſages and 
cuſtoms of the Germans. 

Whoever has the curioſity to look i into Loyſeau *, ws 


4 See * 3d, 1 and 14th of the firſt book, and the charter of fr 
ma e, in the year 771, in Martenne, tome 1. anecdot. collect. It. Praeci- 
pientes jubemus, ut ullus judex publicus . . homines ipſius eccleſiae et 
monaſterii ipſius Morbacenſis, tam ingenuos * et fer vos, & qui ſuper eo- 
rum tertas manere, &c. 


V Treatiſe of village juriſdiQtions. 
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efore MW be ſupriſed at the manner in which this author ſuppoſes 

dee lords to have proceeded, in order to form and uſurp 
par, MW their different juriſdictions. They muſt have been the 
em; _ cuniing people in the world; they muſt have robbed 
| the W and plundered, not after the manner of a military people, 
tion but as the judges of a village and the attornies rob one 
another. Thoſe brave warriours muſt be ſaid to have 
formed throughout all the particular provinces. of the 
kingdom, and in ſo many kingdoms, a genera) ſyſtem of 
politics : Loyfeau makes them reaſon as he himſelf reaſon- 
ed in his cloſet. 

Ouce more: If the juriſdiction was not a dependence of 
the fief, how come we every where þ to find, that the ſer- 
yice of the fiet was to attend the king or the lord, both in 
1 courts . in Oh kres 4 2 ; 


HAP. XXI. 
ot the Territorial J uxiſdiction of the Churches. 


: Tis ur churches acquired a very conſiderable property. We 
5 find that our king's gave them great ſeigniories,- that is, 
* reat fiefs; and we and juriſdictions e eſtabliſhed at the 
ame time in the demeſnes of ' thoſe | churehes. From 
whence could ſo extraordinary a privilege derive its origin? 
y It muſt certainly have been in the nature of the thin 
b given ; the church land had this privilege, becauſe it h 
not been taken from it. A ſeigniory was given to the 
church ; and it was allowed to enjoy the ſame privileges, as 
if it had not been given to a vaſſal. It was alſo ſubjected to 
the ſame ſervice as it would bave paid to the Rate, if it 
1 vad been granted to a layman, according to what we have 
already obſerved. 
| + The churches had therefore the right of aumindäg the 
yment of compoſitions in their territory; and of inſiſt- 
ing upon the fredum; and as thoſe rights neceſſarily im- 
plied that of hindering the king's officers from entering 
upon the territory, to demand theſe freda, and to exerciſe 
acts of judicature, the right which the ecclefiaſtics had of 


nn 
See Manſ, du Cange on the va Hominium., 
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adminiſtering Juſtice in their own territory, was called im. 
munity, in the ſtyle of the formularies l. of the charters, 
and of the capitulariess  - 

The law of the Ripuarians * forbids the Mesh of + 
the churches, to hold the aſſembly t for adminiſtering juf. 
tice in any other place than in the church where they were 
manumiſed. The churches had therefore juriſdictions even 
over freemen, and held their placita in the earlieſt times 
of the monarchy. 

1 find in the lives of the ſaints i. that Clovis gave to a 
certain holy perſon a power over a diſtrict of fix leagues, 
and exempted it from all manner of juriſdiction. This, I 

believe, is a falfity, but it is a falfity of very ancient date, 
both the truth and the fiction contained in that life are re. 
lative to the cuſtoms and laws of thoſe times, and it is theſe 
cuſtoms g and laws we are inveſtigating. 

Clotarius II. orders the I hiſhops or the nobility who 
are poſſeſſed of eſtates in diſtant parts, to chuſe upon the 
very ſpot thoſe who are to adminiſter Juſtice, or to receive 
the judiciary emoluments. 

The ſame ++ prince regulates the judiciary power be. 
tween the ecclefiaſtic'courts and his officers! The capitu- 
lary of Charlemagne in the- ye 802 - pteſcribes* to the 
biſhops and abbots, the qualifications neceſſary for their 
officers of juſtice. Another capitulary + of the ſame 
prince inhibits the royal officers to exerciſe any juriſdic- 
tion over t thoſe who are employed in manuring church- 
lands, except they enteted into that ſtate by fraud, and to 
exempt themſelves from contributing to the public char- 

ges. Auother oP ordains that the chyrches ſhould have 


' both 

U See the 3d and 4th 8 of Marculfus, book 1. 

Ne alicubi, niſi ad eccleſiam ubi relaxati ſunt, mallum teneant. Tit. $8. 
S1. see alſo 5 19. Lindembroek's edition. 
© + Tabulariis. + + Mallum.- 

þ Vita St. Germeri Epiſcopi Toloſani — Bollandianos, 16. Maii, 

9 See alſo the life of St. Melanius, and that of St. Deicola. 

J In the council of Paris, in the year 615. Epiſcopi vel potentes, qui in 
alis poſſident regionibus, judices vel miſſos diſcuſſores de aliis provinciis non 
inſtituunt, niſi de loco qui juſtitiam percipiant & aliis reddant. Art. 19. 
Zee allo art, T 2. bid. art. 5. 

—+ In the law of the Lombards, 1 tit. 44. c. 2. Lindembroek's edi- 
tion. 
tt Servi Aldiones, lidellarii antiqui, vel alii noviter facti. hid. 

** A capitulary of the year 805; it is added to the law of the Bavarians, 
art. 7, Ste alſo part 3. Lindembrock's edition, p. 446. Imprimais omnium 
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both criminal and civil. juriſdiction over thoſe who live 
upon their lands. In fine, as the capitulary of $ Charles 
the Bald diſtinguiſhes between the bug s juriſdiction, that 

of the lords, and that of the church g 1 ſhall ſay * 
2 _ this 9 5 


CHAP. XXII. 
That the JuriſdiRtions were Eſtabliſhed before che End of the ſecond Race. 


Ir has been pretended, that the vaſſals uſurped the juriſ- 
dition in their ſeigniories, during the diſorders of the ſe- 
cond race. Thoſe who chuſe rather to form a general 
propoſition than to examine it, found it eaſier to ſay that 
the vaſſals did not poſſeſs, than to diſcover how they came 
to poſſeſs. But the juriſdictions do not owe their origin 
to uſurparions ; they àre derived from tbe primitive 
eſtabliſhment, and not from its corruption. 

e. He who kills à freeman,” ſays + the law of the Ba- 
* rarians, . ſhall pay a compoſition | to his relations, if he 
he „ has any; if not, he ſhall pay it to the duke, or to the 
ir 6 perſon under whoſe protection he had put himſelf in his 
ne « lifetime.” It is well known what it was to put one's 
G ſelf under the protection of another for a benefice. 

* He who had been robbed of his bondman,“ lays the 
to law of the Allemans t, * ſhall have recourſe to the prince 
* + to whom the robber is ſubject; to the end that he may 


© „ obtain a compoſition.” . 


h FA... If a Fentenartus,” lays l the decree of Childebert, 
| | 40 . nds 
8, m eft, ut habeant eceleſiae carum juſtitias, & in vita illorum qui ha- 


itant in ipſis eccleſiis, et poſt tam in pecunii quam et in ſubſtantiis earum. 
5 m the year 85 7s in ſynodo * Cariſiacum, art. 4 Edition of Baluſius, 


96. 
4 ® Sec the letter ovitten by the biſhops aſſembled at Rheims in the year 
n 858. art. 7: in the capitularies, Baluſius' s edition, p. 108. Sicut illac res et 
n facultates in quibus vivunt clerici, ita et illae ſyb neee immunitatis 


p funt de quibus debent militare vaſſali, &e. 

| + + Tit. 3. chap. 43. Lindemþrock's edition, 

8 t Tit. 85. 
In the year 595, art. IT, and 12. edition of the capitularies by Baluſius, 
19. Pari conditione convenit, ut ſi una centena in alia centena veſtigi- 


5 m ſecuta fuerit et invenerit, vel in quibuſcunque - fidelium noſtrorum ter- 


; minis veſtigium miſerit, et ipſum in aliam centenam minime expellere potu- 
trit, aut convictus reddat latron * &c. 
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t finds a robber in another hundred than his own, or in 
« the limits of our faithful vaſlals, and does not drive him 

** out, he ſhallwrepreſent the robber or purge him by oath 
There waz.therefore a difference between thodiſtridt An 
centenarii and that of the vaſſals. 

This decree of Childebert explains the conſtitution of 
Clotarius in the ſame Fear, which being given for the 
ſame caſe and fact, differs only in the terms; the conſtitu- 
tion calling in trufte. what r in ter ni. 
nts fidelium u » Meſheurs Bignon and Ducange *, 0 
who pretend that in trufte ſignified another king 8 demeſne, 
are miſtaken in their conjecture. 

But, to finiſh the diſpute at once, the ſecond race wis 
neither in diſordet nor in its decline under Charlemagne: 
during his reign there were no uſurpations. If then che 
patrimonial juriſdictions were eſtabliſhed in his time, this 
convenient ſyſtem falls. of itſelf to the ground. 

Pepin, king of Italy, in a conſtitution |||} that had been 
made as well for the Franks as tor the Lombards, after 
impoſing penalties on the counts and other royal officers 

r prevarications or delays in the adminiſtration of juſtice, 
ordaine t that if it happens that a Frank or a Lombard 
poſſeſſed of a fief is unwilling to adminiſter juſtice ; the 
judge to whole diſtrict he — ſhall ſuſpend the exer- 
ciſe of his fief, and in the mean time auther the udge or 
his commiſlary ſhall adminiſter j 

It appears 4 a capitulary || of ane that the 
Kings did vy the freda in all places. Another I ca. 
pitulary of the ſame rince repeals ſeveral articles. of the 
* Burgpodian, 4 d. Roman law, to the end that *. 


7 Si veſtigipm comprobajur Jatronie amen praeſegtis nihil longe mulc. 
tando; aut ſi perſequens latronem ſuum — — integram ſibi com- 
poſitionem aceipiat. Quod | in truſte invenitur, m 1. 27 f 
truſtis adquirat, et capitale exigat a latrone. ' Art. 3, et. 3. 
| * See the gloflary on the word Truſtis. 

j| Inſerted in the Jaw of the Lombards, book 2, tit. 52. ſect. 14. it is thics 
pitulary of the year 793, in Baluſiuszp. 544. art. 10. 

t Et ſi forfitan Francus aut Longobardus habens benefclam juſtitiam 
facere noluerit, ille judex in cujus mimiſterio fuerit, cantradicat illi beneficium 
ſuum, interim dum ipſe aut miſſus ejus Juſtitiam faciat. See alſo the ſame 
law of the Lombards, book a, tit. $3. $ 2! which Rs to "he e 
of Sharleapuns in the year 779, art. 4;t. 

The third of the year $1z; art. 106. 
The ſecond of the year $13. Baluſius editjon; 5. Ss 
ot nacſquiſque fidelis 191-97 ita _— ** 
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vaſſals may obſerve an uniformity in'the adminiſtration 
ef juſtioe.” By another of the ſame prince we find the 
Kuda laws, and feudal court already eſtabliſhed. 1 
of Lewis le Debonnaire ordains, that when - a 
ſeſſed of a fief does not adminiſter juſtice , or hinders it 
ſrom being adminiſtered, the king's commiſſaries ſhall live 
upon him at diſcretion, till juſtice be adminiſtered. I ſhall 
likewiſe quote two || capitularies of Charles the Bald, one 
of the year 861; where we find the particular juriſdic- 
tions eſtabliſhed, with judges and ſubordinate officers ; and 
the other f of the year 864, where he makes a diſtinction 
between his own ſeigniories and thoſe of private people. 

We have not the original grants of the fiefs, becauſe 
they were eſtabliſhed by tlie diviſion which is known to 
have been made among the conquerours. It cannot there- 
fore be proved by original contracts, that the juriſdictions 
were at firſt annexed to the fiefs : but if in the formularies 
of the confirmations, or of the tranſlations of thoſe fiefs in 
perpetuity, we find, as alread — been obſerved, that the 
jariſdiction was there eſtabli this judiciary right muſt 
certainly have been inherent i in the hk, and one of its chief 

pterogatives. 

We have a far greater avinberef r>cords that eſtabliſh the 
patrimonial juriſdiction of the clergy in their diſtricts, than 
to prove that of the benefices or flefs of the feudal lords; for 
which there are two reaſons. - The firſt, that moſt of he re- 


| cords now extant were preſerved or collected by the Sos, 


for the uſe of eheir monaſteries. The ſecond; that the patri 
mony of the ſeveral churches having been formed by . 
ticular grants; and by a kind of exception to the order e- 
ſtabliſned, they were obliged to have charters granted to 
them; whereas the conceſſions made to the feudal lords 
being conſequences of the political order, they had no occa- 
fron to demand, and much leſs to 8 a particular char- 
Vol. II. . X | ter. 


* The ſecond capitblary of the year 813. | 
t Capitulare.quintum anni 819, art. 23. Baloſius' edition, p. 617. — | 
ubicunque miſſi, aut epiſcopum aut abbatem, aut alium quemlibet 
—— invenerint, qui 1 fecerit noluit vel probibuit, de ip69 
us vivant quamdiu in eo loco juſtitias fatere debent. 


Edictum in Carifiaco in Balufius, tome 2. p. 152. Unuſquiſque a 
catus pro omnibus de ſua advocatione, . ... .., in convenientia, ut cum mini- 
ſterialibus de ſua 4dvocatione quos invenerit contra hune dannum noſtrum 
feeiſſe .. . . caſtiget. 

d Edictum Piſtenſe, art. 18. Baluſius' edition, tome 2. p. 181. Si in fiſ- 
cum noſtrum, vel in quamcunque immunitaterh, aut alicujus potentis poteſ- 
tatem vel proprietatem confugerit, &c, 


\ 
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ter. Nag. the kings were oftentimes ſatisfied with mak. 
ing a fimple delivery with the ſceptre, as appears b caſt 
life of St. Maur. i 1 1 hiſt 

But the third formulary of Marculfus ſufficiently Il ”* 
proves that the privilege of immunity, and conſequently Ml + 
that of juriſdiction. were common to the clergy aud thy 


laity, fince it is made for both. 
7 | 
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Bzroax 1 I aich this book, it po 150 1 improper to in. cou 
quire a. little into the Abbe du Bes“ work, becauſe my vo- 1 
tiens are perpetually contrary to his; and if he bas hit on I vis, 
the truth, I muſt have miſſed i Ki: 7 516824198 3; neit 
This work has impoſed upon a great many Seogde, ba griy 
cauſe. it is written with a vaſt deal of art ;-becanſe the poin ¶ whi 
in queſtion 4 a8 Dan ſuppoſed; becauſe the more it is um 
dæſiciene in proofs, the mote it abounds in probabilities; W by « 
and, in fine, becauſe an infiaite:number. of conjetures are Þ the 
Lid, down as principles, and ſtom thence ——— And 
are inferred. as conſequences. --Fhe reader forgets, he has ff have 
been doubting,'in order to begin to believe; And as peog 
prodigious/ fond of etudition is interſperſed, not in the ſyſ« ff dom 
tem, but) round it, he mind is taken up with the appen- | 
dages, and neglefts.:the- principal. Bebdetyfuch'n 010 
maltitaida of reſearches hardly pęrmit one to imagine that 
nathing has been fund the length af the way — us 
that we are arrived at our journey's end. 
t when we exemine. thoroughly. we find an . 
coleſſus with; earthen feet; and it is the earthen; feet that 
render the coloſſus immenſe. If the Abbẽ du Bog? ſyſtem 
been; well grounded, he would not have been obliged 
to Writs three huge volumes to prove it; he would — 
fonnd everything within his ſubject; and without wan - Nor es 
dering; on ever) ſide in, queſt of whet was entremely fo- 80 f. 
reign to: it, even reaſon P would N undertaken to Ihe c: 
— H 15 2D n 46 7 1 8 437 a 1 range with 
5 1264 ind appr lc eee eri vohuerit de ori 
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range this in the ſame chain with the other truths. Our 
hiſtory and laws would have told him; Do not take ſo much 
trouble, we ſhall be your vouchers. _ 5 


The ſame Subject continued. Reflections on the main Part of the Syſtem, 


Tux Abbé du Bos endeavours by all means to explode 
the received opinion, that the Franks made the conqueſt 
of Gaul. According to his ſyſtem, our kings were invit- 
ed by the people, and only ſubſtituted themſelves in the 
place, and ſucceeded to the rights of the Roman empe- 
ee eren d ee Wen Leos 
This pretenſion cannot be applied to the time when Clo- 
vis, upon his entering Gaul, took and plundered the towns; 
neither is it applicable to the time when he defeated Sya- 
grins the Roman commander, and conquered the country 
which he held: it can therefore be referred only to the 
time when Clovis, already maſter of = great part of Gaul 
by open force; was called by the choice and affection of 
the: people to the ſovereignty over the reſt of the country. 
And it is not enough that Clovis was received, he'muſt 
have been called 3 the Abbe du Bos muſt prove that the 


people choſe rather to live under Clovis, than under the 


domination of the Romans, or under their on laws? Now, 
the Romans belonging td that part of Gaul not yet invad- 
ed by the barbarians, were, according to this author, of 
two ſortsʒ the firſt were of the Armoricar 'confederacy, 
who had driven away the emperour's officers, in order to 
defend themſelves againſt. the barbarians, and to- be go- 
rerned by their own laws; the ſecond were fubje& to the 
Roman officers.” Now, does this gentleman produce any 
convincing: proof that the Romans, who were ſtill ſubject 
ta the empire; called in Clovis ? Not one. Does he 
prove that the republic of the Armoricans invited Clovis, 
or even concluded: any treaty < with him? Not at all. 
So far from being able to tell us the fate of this? republic, 
he cannot eben ſo much as prove its exiſtence; and not- 
withſtanding he pretends to trace it from the time of Ho- 
norius T 
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with a moſt admirable exadneſs all the events of thoſe 
times; ſtill this republic remains inviſible, in ancient au- 
thors. For there is a wide difference between proving by 
a paſſage. of Zozimus, t, that under the emperour Honori. 
us the ꝗ country of Armorica and the other provinces of 
Gaul revolted, and formed a kind of republic; and ſhew. 
ing us, that, notwithſtanding the different pacibications of 
Gaul, the Armoricans always formed a particular repub. 
lic, which continued till the conqueſt of Clovis; and yet 
this is what he ſhould have ſhown by ſtrong and ſubſtan. 
tial proofs, in order to eſtabliſh his ſyſtem. For when we 
behold 2 conquerour entering a country, and ſubduing ; 
great part of it by forcg and open violence, and ſoon after 
we find the whole counitry ſubdued, without any mention 
in hiſtory of the manner of its being effected, we have ſuf. 
ficient reaſon to believe that the affair ended as it began, 

When we find he has miſtaken this point, it is eaſy to 
perceive that his whole ſyſtem falls to the ground; and a 
often as he infers a conſequence from theſe principles, that 
Gaul was not conquered by the Franks, bur that the Franks 
were invited by the Romans, we may: ſafely deny it. 
This apthor proves his principle, by the Roman digni- 
ties with whieh Clovis was mveſted ; he inſiſts that Clovis 
ſucceeded to Chilperic his father in the office of magifle 
militiæ. But theſe two. offices are merely of his own eres. 
tion, St. Remigius“ letter to Clovis; on which he grougds 
his opiniog Il, is only a congratulation upon his aeceſſion 
to the crown. When the intent of a writing *. ſo well 
known, why ſhould. we give it another turn? ? 

Clovis, towards the end of bis reign, Was 5 conſul 
by the emperour Anaſtaſius; but what ri ight could he re- 
ceive from an authority that laſted only one year? It i 
very probable; ſays pur author, that in the fame diplom: 
the emperous. Anaſtaſius made 'Tlovis proconſul. And, [ 
ſay, it is very probable, he, did nor. With: regard to a 
fact for which there i is no foundation, the authority of 
him who denies, is equal to that of him who afſitms. But 
J have alſo a reaſon for denying it. Gregory of Tours, 
who mentions the conſulate, ſays: never a word concerning 
the bee ehte And enen this proconſulate could have 
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kſted only'about fix months. | Clovis died a yer aud a 
half after de was made conſul; and we cannot pretend to 
make the proconſulate an heredirary office. In fine, when 
the confulate, and, if on Will, the proconſulate were cons 
ferred upon him, he was already maſter of the monarchy, 
and all his rights were eſtabliſhed. 

Tue ſecond proof alleged by the Abbé du Bos, is che 
renunciation. made by the emperour Juſtinian, in favour of 
the children and grandchildren of Clovis, of all the rights 
of the empire over Gaul. I could By a great deaf” con. 
cerning this renunciation. We may judge of cher ard 
ſhewn'to it by the Kings of the Franks, from the man 
in which they performed the conditions of it. 3 
kings of the Franks were maſtets, and r 
of Gaul: Juſtinian had not one foot of ground in 

country; the weſtern empire had been deftroyed a 5 
time before; and the eaſtern empire had no right to Gaul, 
but as repreſenting the emperour "of the weſt.” Thee 
were rights to rights; the monarchy of the Fraks was 
already founded; the regulation of their eſtabliſument W 
made, the reciprocal rights of the perſons, and of "tlie "fc 
ferent nations who lived in the monarchy,” were agreed on; ; 
the-laws of each nation were Piven, and even reduced into 
writing: Whar could therefore that foreign requncis ation 
wail to a government already _— o mne 

What can thie Abbe du Bas mean by maki ng ſuch a pa 
tade of the declamations of alt thoſe biſhops, who it the 
midſt of the diſorder, confuſion, and total ſubverfion%6f the 
ſtate, as well as in the ravages of conqueſt, endeavour to 
latter the conquerour? What elſe is implied by” flat. 
ring, but the-weakneſs of him who is © 0 flat⸗ 
er? What does Thetoric' and prove, byt che uſe 
of thaſe very artzꝰ Is it poflible to help being ſurpriſed 
at ry of Tours, who, after mentioning*the #Taffina: 
tions committed by Clovis, ſays, that God laid his enemie 

erery day at his gee⸗ becauſe he walked in His 105 
Who doubts but the clergy were glad of Clovis” chn 
fon, And that they even reaped” great e Fel 
but who-donbts, at the ſawe tithe, that the peof Sprlr 
enced all the miſeries of conqueſt, wid that the NBWan 885 
rerament ſubmitted to that of the Franks? The Franks 
were neither willing nor able to make a total change j and 
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few conquerours were ever ſeized with ſo great a degree 
of madneſs. But to render all the Abbe du Bos? conſe. 
quences true, they muſt not only have made no change a. 
mongſt the Romans, but they muſt have even changel 
themſelves. | 
J could undertake to prove, by following this author“ 
method, that the Greeks never conquered Perſia. I would 
ſet out with mentioning the treaties which ſome of their 
cities concluded with the Perfians: I would mention the 
Greeks who were in Perſian pay, as the Franks were in 
the pay of the Romans. And' if Alexander entered the 
Perſian territories, beſieged, took, and deſtroyed the city 
of Tyte, it was only a particular affair like that of Sys. 
grius. But, behold, the Jewiſh pontiff goes out to meet 
him. Liſten to the oracle of Jupiter Hammon. Recolle& 
how he had been predicted at Gordium. See what a num. 
ber of towns croud, at it were, to ſubmit to him ; and 
how all the ſatraps and grandees come to pay him obeiſ. 
_ ance. . He puts on the Perſian dreſs ; this is Clovis? con- 
ſular robe. Does not Darius offer him one half of his 
kingdom? Ts not Darius aſſaſſinated like a tyrant? Do 
not the mather and wife of Darius weep at the death of 
Alexander? Were Quintus#urtius, Arrian, or Plutarch 
Alexander's cotemporaries? Has not the invention of 
printing afforded us great lights, which thoſe authors 
wanted? Such is the hiſtory of the effabli/bment of the 
French monarchy in Gaul. 5 e 
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Tar Abbe du Bos maintains, that, at the commencement 
of our monarchy, there was only one order of citizens a- 
mong the Franks. This aſſertion, ſo injurious to the no- 
ble blood of our principal families, is equally affronting to 
the three great houſes. which ſucceſſively, governed this 
realm. The origin of their grandeur would: not therefore 
be loſt in oblivion, night, and time. Hiſtory would point 

| x E 

* See the preliminary diſcourſe of the Abbe du Bos. 
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out the ages when they were common families; and to 
make Childeric, Pepin, and Hugh Capet gentlemen, we 
ſhould be obliged to trace their prodigree among the Ro- 
mans or Saxons, that is, among the conguered nations. 

This author grounds + his opinion on the Salic law. 
By this law, he ſays, it plainly appears, that there were 
not two different orders of citizens among the Franks : it 
allowed a compoſition of two hundred ſous for the mur- 
der of any Frank whatſoever ; but among the Romans it 
diſtinguiſhed the king's gueſt, for whoſe death it gave a 
compoſition of three hundred ſous, from the Roman pro- 
prietor to whom it granted a hundred, and from the Ro- 
man tributary to whom it gave only a compoſition of for- 
ty-five. And as the difference of the compoſitions formed 
the principal diſt inction, he concludes, that there was but 
one order of citizens among the Franks, and three among 
the Romans, 

It is aſtoniſhing that his very miſtake did not ſet him 
on- right. In fact, it would have been vaſtly extraordinary 
his that the Roman nobility, who lived under the dominion of 
Do the Franks, ſhould have a larger compoſition, and been 
1 of WM perſons of much greater importance than the moſt illuſtri- 
rch W ous among the Franks, and their greateſt general, What 

of probability is there, that the conquering na ion ſhould have 
ors ſo little reſpect for themſelves, and ſo great a regard for the 
th WW conquered: people? Beſides, our author quotes the laws 
of other barbarous nations, which proves that they had 
different orders of citizens. Now, it would be very ex- 
traordinary indeed that this gue rule ſhould have fail- 
ed only among the Franks: This ought to have made him 
conclude either that he did not rightly underſtand, or that 
he miſapplied the paſſages of the Salic law; which is ac- 
tually the caſe, | | 
Upon opening this law, we find that the compoſition for 
the death of an antruſtio “, that is, of the king's vaſſal, was 
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1 4 : and that for the death of a Roman, who 
Was the, king s gueſt, was only three hundred. We find 
that the compoſition for the death of an ordinary 
Frank was. two hundred ſous; and for the death of an 
dinary Roman , only one hundred. For the death ofa 
han. UI tributary, who was a kind of bondman or freed- 
Dall ca they paid a compoſition of forty-five ſous : But ] 
take no notice of this, no more than of the compoſi. 
tion for the murder of a Frank bondman or of a Frank 
3 becauſe this thaed r of perſons i 1z out of the 
gueltion. ' 

What does our author do > He i is quite ſilent in reſpe& 
to the firſt order of perſons among the Franks; that is, 
the article relating to the antruſtios ; and afterwards, u- 
Pon comparing the ordinary Frank, for whoſe death they 
pad a compoſition of two hundred ſous, with thoſe whom 

e diſtinguiſhes under three orders among the Romans, 
and for whoſe death they paid different compoſitions, he 
finds that there was only one order of citizens among the 
Franks, and that there were three among the Romans. 
this gentleman is of opinion that there was only one 
order, of Citizens among the Franks, it would have been 
1121 for him that there had been only one order alſo among 

1 becauſe their kingdom conſtituted one 
ooh principal parts of our monarchy. But i in their codes 

Le fad three forts of compoſitions, one for the Burgun- 
diag gt Roman nobility, the other for the Burgundians or 
Romans of a, middling condition, and the third for thoſe of 
a, Io wer rank 1 in both nations. He has not quoted this 

Wt Dube, er aG bar gt 10 | 
„Id ig, very extraordigary to ſee in what manner he evades 
thoſe #? nene, which preſs him hard on all fides. + 1f you 
ſpeak to him of the grandes, lords, and the nobility; 
theſe, he lay snateamere ne, eee and not of 
ynoms 17: 59d , 10 0 12% ty „ Norder 7 
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order; they are things of courteſy, and not of 
law ; or elſe, he ſays; thoſe people belonged to Dans 
council; nay, they poſſibly might be Romans: But Rtill 
there was only one order of citizens among the Franks. 
On the other hand, if you ſpeak to him of ſome Frunks of 
an inferiour rank +, he ſays, they are bondmen; and thus 
he interprets the decree of 'Childebert.- But L ſtop 
here a little, to inquire further into this detree!' Our au- 
thor has rendered · it famous by availing himſelf of it, in 

order to prove two things: The one t. that all the com- 
poſitions we meet with in the laws of the Barbarians were 
only civil intereſts added to corporal puniſhments, which 
entirely ſubverts all the ancient records; the other, that 
all freemen were judged directly and immediately by the 
king , which is contradicted by an infinite numbet᷑ of 
paſſages and authorities that inform us of the jadieiary 


order of thoſe times. 


This decree, Which was made /in "i aſſembly * of the 
nation, ſays, that if the judge finds a notorious robber, he 


muſt command him to be tied, in order to be ertried be- 
ſore the king, i Francus fuerit; but if he is a weaker 
perſon, ¶ debilion perſona), he ſhall be hanged upon the 
pot. According to the Abbe de Bos, Fruncut is a free- 
man, debilior perſona is a hondman. I ſhall defer entering, 
for a moment, into the fignification of the word Francus, 
and begin with examining what can be underſtood by theſe 
words, a "weaker perſon. In all languages whatſoever, 
every comparative —— ſuppoſeth three terms, the 


greateſt; the leſſer, and the ſmalleſt, If none were 
here meant but freemen and bondmen, they would have 
ſaid a bondmiin and not a man of a Aer power. * Wherefore 


aebilior per fona' does not ſignify a bondman, e e perſon of 
a ſuperior condition to a bandman. Upon this ſuppoſition, 
Francus cannot mean a freeman, but a powerful man; and 


this word is taken here in that acceptation, becauſe among 
the 


+ Eſtabliſhment of the French n * 3. SO S. page 
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the Franks there were always men who had a greater 
power in the ſtate, and it was more difficult for the judge 
or count to chaſtiſe.them.. This explication agrees very 
well with a great number of capitularies +, where we find 
the caſes in which the criminals were to be carried before 
the king, and thoſe in which it was other wiſe. 

We find in the life of Lewis le Debonnaire 1, written 
by Tegan, that the biſbops were the principal cauſe of the 
humiliation of this emperour, eſpecially thoſe who had 
been bondmen, and thoſe who were born among the bar. 
barians. Tegan thus addreſſes Hebo, whom this prince 
had drawn from the ſtate of ſervitude, and made archbiſhop 
of Rheims. What recompence * did the —— 
* receive from you for ſo many benefits? He made you a 
freeman, but did not ennoble you, becauſe he could nut 


*. give you —— after having given you your liber. 


«6 ** 


7 


| This diſcourſe, which proves ſo ſtrongly the two 
orders of citizens, does not at all confound the Abbe 
du „Bos. He anſwers thus ||; * The meaning of this 
«. paſſage is not that Lewis le Debonnaire was incapable 
6+. of introducing Hebo into the order of the nobility. He- 
ho, as archbiſhop. of Rheims, muſt have been of the firſt 
order, ſuperiour to that of the nobility.” But I leave 
the reader to judge whether this be not the meaning of 
that paſſage; I leave him to judge whether there can be 
any queſtion. here concerning a precedency of the clergy 
over the nobility. 4 This. paſſage proves only, continue: 


| 46, #be ſame auriter {, that the freeborn ſubjects were quali- 


„ fied as nobhlemen; in the common acceptation, noble- 
„men and men who are freeborn, have, for this long 
<« time, ſignified the ſame thing.” What! becauſe ſome 
of our burghers have lately aflumed the quality of noble- 
men, ſhall 2 paſſage of the life of Lewis le Debonnaire be 
applied to this ſort of people? And perhaps, continues 
„Be ſtill}, Hebo had not been a bondman among the 
Franks, but among the Saxons, or ſome other German 

„ nation, 


+ See the 28th book of this work, chap. 28, ; an heck, chap. 8, 


1 Chap. 43, & 44. 
O qualem numerationem reddidſti ci! fecit te liberum, non nobilem, 
quod impoſſible eſt poſt libertatem, lbid. 
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« nation, where the people were divided into ſeveral or- 
« ders.” Then becauſe of the Abbe du Bos“ ' perhaps 
there muſt have been no nobility among the nation of the 
Franks. But he never applied a perhaps ſo badly. We 
have ſeen that Tegan“ diſtinguiſhes the biſhops, who bad 
oppoſed Lewis le Debonnaire, ſome of whom had been 
bondmen, and others of a barbarous nation. Hebo be- 
longed to the firſt, and not to the ſecorid. Beſides, I do not 
ſee how a bondman, ſuch as Hebo, can be ſaid to have 
been a Saxon or a German; a bondman has no family, 
and conſequently no nation. Lewis le Debonnaire manu- 
miſed Hebo; and as bondmen, after their manumiſſion, 
embraced the law of their maſters, Hebo was 1 3 
Frank, and not a Saxon or German. 

I have been hitherto acting offenſively ; it is now time 
to defend myſelf, It will he objected to me, that indeed 
the body of the antruſtios formed a diſtinct order in the 
ſtate, from that of the freemen: But as the fiefs were at 
firſt precarious, and afterwards for life; this could not 
form a nobleneſs of deſcent, fince the prerogatives were not 
annexed to an hereditary fief. This is the objection which 
induced M. de Valois to think, that there was only one 
order of citizens among the Franks; an opinion which the 
Abbe du Bos has borrowed of nie, and which he has ab- 
ſolately ſpoiled with ſo many had arguments.” Be that as 
it may, it is not the Abbé du Bos that could make this 
objection. For after having given three orders of Rotnan 
nobility, and the quality of the king's gueſt for the firſt, 
he could not pretend to ſay, that this title was a greater 
mark of a noble deſcent than that of amruſtio. But I 


muſt give a direct anſwer. The antruſtios, or truſty men, 


were not ſuch, hecauſe they were poſſeſſed of a fief, but 
they had a fief given them becauſe they were antruſtios or 
truſty men. The reader«may pleaſe to recollect what has 
been ſaid in the beginning of this book. They had not at 
that time, as they had afterwards, the ſame fief: But if 
they had not that, they had-another ; becauſe the fiefs were 
given on account of their birth, and becauſe they were 
often given in the -afſemblies, of the nation; and in fine, 
becauſe a as it was the intereſt « of the nobility to have them, 
did! S N 42 3 0 ' it 


* Omnes epiſtopi moleſti fucrunt Dudens et maxime Nees ſervili 
conditione honoratos habebat, cum his qui ex bar baris nationibus ad hoc 
faftigium perdudti ſunt. De geſtis Ludovici Pii, cap. 43, & 44. 
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it was likewiſe the king's intereſt to give them. Theſe 
families were diſtinguiſhed by their dignity of truſty men, 
and by the prerogative of being qualified to vow fealty for 
a fief. book , I-ſhall ſhew, that by the 
circumſtances of time there were freemen, who were Per. 
mitted to enjoy this great N and conſequently to 
enter into the order of / nsbility. It as: not ſo at the time 
of Gontram, and tis nephew hi debert; but ſo it was at 
the time of Charlemagne. But though, in that prince's 
reign, the free men were not incapable of. bees ſiefs, 


yet it apf, by. the above, cited paſſage of Tegan, that 
the freedmen were abſolutely excluded. Will E Abbe 


the ancient French nobility ; will be, I day, pretend that 
in — of the 


Charles the Bald? There was no ow of 0 this kind 
under Churlemagne, becauſe this prince always diſtinguiſh. 
ed the ancient from the new families ; which Lewis De. 
bonnkire und Charles the Bald did not. 
The publie ſhoùld not forget the obligation it Has to the 
AbbE du Bos'for ſeveral excellent performantes. It is by 
theſe works, and not by his hiſtory of the eſtabliſhment of 
the French menurchy, we dught to judge“ of his merit. 
He fell into very great miſtakes; Veeute he ud more iti 
view tbe Count af , Works than his own 
ſabje&Qs. 041. 22 - 

From all theſe ecideidns I tall raw only dhe reflection 
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chang in the Offices and i in the Fiels, of the Fr 
A 248:308 9 42 


Tis counts at firſt were ſent into the diftrifts nl or a 
but they ſoon purchaſed . the contingaʒ ian of Hir 
ces. f this we 5 an example in the:reagp, of Qlos. 
vis grandcl ildren. erſon named Peonius *. $#avcebnt. 
in the city. ol — . ſent his ſon Memmalne:with 
money to Gongraw, to prevail, upon him to continue bin 
in his em lumen i, he ſon; gare the money: fbr hümſeli, 
and obtained the father's place. The kings had already 
N91 pail, their own; fayguts. tt aunt 
bough hy the laws. of the. Kingdom, the ßeſs were pre- 
carious, yet they were neither given nor taken away in a 
capricigy ere arbitrary manner; nay, they were general- 
one of principal ſubjects debated in the national aſ- 
7 mblies : It is natural however 'to imagine that corrpy- 
tion had ſeized this, as well as the other art ele; add that 
the poſſeſſion of the fiefs; like that of the counties, was 
continued for money; 
I ſhall ſhow, in thFEourſe of this hook +, that, indepen- 
dently of the grants which the princes made for a certain 
time, there were others in perpetuity. The court wanted 
to revoke the grants nn deen made: This occafioned 


a general 


| * Gregory of Tours, book 4. chap. 43. | + Chap. 9. 
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a general diſcontent i in the nation, and was ſoon followed 
with tliat revolution famous in the French hiſtory, whoſe 
firſt epoch * the amax ing ſpectacle of the execution of 
Brunechild. 

At appears at firſt extraordinary, that this queen, who 
was Uaughter, ſiſter, and mother to ſo many kings, a prin. 


ceſs to this very day famous for works worthy of an ædile 


or a Roman proconſul, born with an admirable genius for 
affairs, endowed with qualities ſo long reſpected, ſhould 


ſee herſelf * of a ſudden expoſed to ſo tedious, ſo ſhameful 


and cruel a puniſhment, by a + king whoſe authority 
was but indifferently eſtabliſhed in the nation ; if ſhe had 
not incarred that nation's diſpleaſure for ſome particular 
cauſe. Clotarius reproached f her with the murder of 
ten kings: But two of them he had put to death himſelf: 
The death of ſome of the others was owing to chance, or 
to the villany of another queen; and a nation that had 
permitted Fredegunda || to die in her bed, that had even 

oppofed the puniſnment of her ffagitions crimes, ought to 
have been very indifferent in reſpect to thoſe of Brune- 
child. 

She was put upon a camel, and led ignominiouſly through 
the army ; a certain ſign that ſhe had given great offence 
to that army. Fredegarius relates, that Protarius { Brune- 
child's favourite ftripped the lords of their property, and 
filled the exchequer with the plunder ; that he. humbled 
the nobility, and that no perfon could be fure of continu- 
ing in any office or employment. The arn conſpired 


againſt him, and he was ftabbed in his tent: But Brune- 


child, either by revenging J his death, or by purſuing the 
ſame plan, became every ww more odious + to the na- 
tion. 5 
„ͤ ò . is nut heh 0 Sp Be 
* redcat id Be chap. 43 43. | 
+ Cletarius II. Ion of Chil Peri, and father of bene, 
+ Fredagarms chronicle, 442 


See Gregory: of Tours, book, viii. chap. 3) 
neva in fuit contra 12 4 28 S bimium tr = Wig dere. 


bus per ſonaruim ingenioſe fſcum vel ut nullus reperiretur 
qui gradum quem arripuerat — alm Fredeg: chron. chap. 27. 


in the y year bog ger II 
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Clotarius, ambitious of reigning alone, inflamed more- 
over with the moſt furious revenge, and ſure of periſhing 
if Brunechild's children got the upper hand, entered into 
2 conſpiracy againſt himſelf; and whether it was owing 
to ignorance, or to the neceſſity of his circumſtances, he 


became Brunechild's accuſer, — made a terrible example 
of that princeſs. 

Warnacharius had been the very ſoul of the conſpiracy 
formed againſt Brunechild; being at that time mayor of 
Burgundy, he made * Clotarius conſent that he ſhould not 
be diſplaced while he lived. By this means the mayor 
could no longer be in the ſame caſe, as the French lords 
before that time; and this authority began to render itſelf 
independent of the regal dignity. 

It was Brunechild's unhappy regency which had exaſ- 
perated the nation. As long as the laws ſubſiſted in their 
full force, no one could complain for having been depriv- 
ed of a fief, ſince the law did not beſtow it upon him in 
perpetuity, But when fiefs come to be acquired by ava» 
rice, by bad practices and corruption, they complained of 
being deprived, by irregular means, of things that had 
been irregularly acquired. Perhaps if the public good had 
been the motive of the revocation of theſe. grants, nothing 
would have been ſaid : But they made a = of order, 
without concealing the corruption; the fiſcal rights 
were claimed, ' in order to laviſh the public, treaſure 
and grants were no longer the reward or the encaurage- 
ment of ſervices. Brunechild, through a corrupt ſpirit, 
wanted to reform the abuſes of the ancient corruption. 
Her caprices did not proceed from weakneſs; the vaſſals 
and the great officers thinking. themſelves 1 in dangers, pre- 
vented their own by her ruin. 

We are far from having all the records of what was 
tranſacted in thoſe days; and the writers of chronicles, 
who underſtood very near as much of the biſtory of their 
time, as our country clowns know of ours, were extreme · 
ly barren. And yet we have a conſtitution of Clotarius, 


given in + * Nene 085 Tete for ae renten, of 


- 1lie ert abuſes, 


hs wid. c 43. in. A, year Xe Sacramento a Cloris dere. 
unquam hp. ſuae temporibus degradaretur. 101 

+ Sometitne after Brunebault execution, in the year 615, Ses W 
edition of the capitularies, page 22. . 
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* abuſes, which ſhows that this prince put a ſtop to the 
complaints that had occaſioned the revolution. On the 
one hand, he confirms + all the grants that had been made 
or confirmed by the kings his predeceſſors; and, on the 
other, he ordains 4 that whatever had been taken from his 
vaſſals, ſhould be reſtored to them. | 

This was not the only conceſſion the king made in this 
council; he injoined, that whatever had been innovated, 
in oppoſition to the privileges of the clergy, ſhould be cot. 
| rected || ; and he moderated the influence of the court in 

the { elections of biſhops. He even reformed the fiſcal 
affairs; ordaitirig that all the new } cenſuſes ſhould be 
aboliſhed, and that they ſhould not levy any + toll eſtabliſhed 
fince the death of Gontram, Sigebert, and Chilperic ; that 
is, he aboliſhed whatever had been done during the regen- 
cies of Fredegunda and Brunechild. He forbade the driv. 
ing of his cattle to Ih graze in private people's grounds; 
and we ſhall preſently ſee that the reformation was till 
more general, and extended even to civil affairs. 


CHAP. II. 


How the Civil Government was reformed. 


Hirnznro the nation had given marks of impatience and 
levity, in reſpect to the choice or conduct of her maſters ; 
the had regulated their differences, and obliged them to 
come to an agreement amongſt themſelves. But now ſhe 
did what before was quite unexampled ; ſhe caſt her eyes 
on her actual ſituation, examined the laws coolly, provid- 
ed againft their inſufficiency, put a ſtop to violence, and 
mode rated the regal power. | | 18 
| e de The 
* Quac contra rationis otdinem acta vel ordinata ſunt, ne in antea, quod 
apertat Divinitas contingant, difpoſverimus, Chriſto praeſule, per hujus edic- 
#5 enorm genefaliter emendare. Ibid, art 16 | 


I bid. art 16. D dick art. 147 22 i 
ts 2 * per tempora ex hoc praetermiſſum eſt, vel dchinc perpetualiter 
tur. cat. 


. 4 ſta wn epiſcopo dete dente in loco ipfius, qui a mietropolitano ordinari 

debet, cum principalibus, a clero & populo eligatur; & ff perſona condigna 

fyerit, * — Is 2 vel certe fi de palatio eligitur, 
ww meritum perſonae & doftrinae ordinotur. Ihid. art. r. 

11 cenſus novvs impie additus eſt, emendetur. Art. 8. 

1 k aft. 9. 


& Ib. art. 27. 
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The mgſculine, bold, and infolent 'regencies of Frede- 
zunda and Brunerhild, had leſs ſurpriſed than warned the 
dation. Fredegunda had defended her villanies by new 
villanies 3 ſhe had juſtified her poiſonings and affaſfinations 
by p6iſonings and aſſaſſinations; and had behaved in ſuch 4 
manner, that her outrages were rather of a private thati 
public nature. Frede did mote miſchief: Brune- 
child threatened more. In this crifis, the nation was not 
atisfied with ſetting the feudal government & tights, ſhe 
was alſo determined to ſecure her civil Fovernment For 
the latter was rather more corrupt than the former; and 
this corruption was ſq much the more dangerous as it was 
more ancient, and depended more in ſome meafure on the 
abuſe of manners than on that of laws. | 

The hiſtory of Gregory of Tours fhews us, on the one 
hand, a fierce and barbarous nation; and on the other, 
kings of as bad a character. Theſe princes were bloody, 
unjuſt, and cruel, becaufe all the nation were ſo. ty 
Chriſtianity ſeemed ſometimes to ſoften them, it was only 
by the terrour which this religion imprints on the guilty ; 
the church ſupported herſelf againft them by the miracles 
and prodigies of her ſaints. The kings were not addicted 
to ſacrilege, becauſe they dreaded the puniſhments inflic- 
ted on ſacrilegious people: But, this excepted, they com- 
nitted, either in their paſſion or in cool blood, all manner 
14 ef crimes and injuſtice, becauſe in theſe the revengefül 
hand of the Deity did not appear ſo viſible. The Franks, 
23 I have already obſerved, bore with bloody kings, be- 
ne Wl cauſe they were fogd of blood themſelves ; they were not 
affected with the wickedgeſs and extortiotis. of their prin- 
des, bectuſe this was their own character. There had 
d been 2 great many laws eſtabliſhed, hut the. king rendered. 
them all uſeleſs, by a kind of letters called: precepts *;. 
which ſubverted thoſe laws: Theſe were in rhe nature of 
the refcripts bf the Roman emperours,. whether it bethat 
„our kings borrowed this uſage of them, or derived it from 
their own natural diſpoſition. . We*fee" in Gregory of , 
Tours, how they committed murders in cool blood, and 
= the. accuſed to death, who had not been fo mach Is. 
card ; they gave precepts + for Mieit markisges ; ther 

Var. II. > "Ip Shy 1 d avez 
They were orders from the king ſent to the judzes to y cterats;, 


ing d oe to ccc 
:ngs contrary to law. % mol 


' Sce Gregory of Tours, book 4. p. 227. Both our Hit i 
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3 
ave them for transferring ſucceſſions; they gave them 
De depriving relations of their rights: and they gave 


them, in fine, to qualify men to marry conſcęrated 


yirgins. They did not indeed make laws of their ogy 
authority, but they ſuſpended the execution of thoſe that 
had been already made. 


© Clotarius? conſtitution redreſſed all theſe grievances ; ng 


one t could any longer be condemned without being heard; 


relations |} were made to fucceed according to the order 
eſtabliſhed by law; all precepts for marrying religious 
women were made null *; and thoſe who bad obtained and 
made uſe of them, were ſeverely puniſhed. We might 
know perhaps more exactly his determinations with re. 
gard to theſe precepts, if the thirteenth and the two next 
articles of this decree had not been loſt through the injury 
of time. We have only the firſt words of this thirteenth 
article, ordaining that the precepts ſhall be obſerved, which 
cannot be underitood of thoſe he had juſt aboliſhed by the 
ſame law. We have another conſtitution + by the ſame 
prince, which is relative to his decree, and correQs, in 
the ſame manner, every article of the abuſes of the pre. 


| cepts. 


True it is that Baluſius ancung this conſtitution with. 
out date, and without the name of the place where it wa 
given, attributes it to Clotarius I. But I ſay it belong 
to Clotarius II. for three reaſons. 1. It ſays that the 
king will preſerve the immunities { granted to the churches 
by his father and grandfather. What immunities could 
the churches receive from Childeric grandfather of Clots- 
rius I. who was not a Chriſtian, and Tho lived even be- 


fore the foundation of the monar@y ? But if we attribute 


this decree to Clotarius II. we ſhall find his grandfather 
to have been this very Cletarius I. who made imment: 
donations to the church, with a view of expiating the 
murder of his fon Cramne, whom he had ordered to be 
burnt, together with his wife and children. 
The abuſes redreſſed by this conſtitution, were ſtill ſub- 
5 8 ſiſting 
ters are full of this; and the extent of theſe abuſes appears eſpecially in Clo” 
tarius' conſtitution, inſerted in the edition of the capitularies made to re 
ſurm them, Baluſius“ edit. p. 7. een 
| 4 4 & N N. Ib. art. 6. * Ibid. art. 18. 
In Baluſius' edition capitularies, tome I, p. 7. a 
S ln the preceding book I have made mention of the e immunities, which 
were grants of judicial rights, and contained protiibitions to the regal judges 
to perform any function in the territory, and were equivalent to the crec- 
tion or grant of a fief, h 
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itiog after the death of Clotarins I. and were even carried 
o their higheſt extravagance during the weaknefs of Gon- 
iram's reign, the cruelty of that of Childeric, and the exe- 
crable regencies of Fredegunda and Brunechild. Now, is 
it poſſible that the nation could have bore with grievances, 
{ ſolemnly proſcribed, without ever complaining of the 
continual repetition of thoſe grievances ? Is it poſſible, 
that ſhe could forbear doing at that time what ſhe did af. 
terwards, when Childeric II. * renewing the old oppreſ- 
fons, ſhe preſſed + him to ordain that the law and cuſtoms 
ſhould be complied with as formerly in judicial proteed- 
ings. | 

fn fine, as this conſtitution was made to redreſs grievan- 
ces, it cannot relate to Clotarius I. fince there were no com- 

aints of this kind in his reign, and his authority was well 
eſtabliſhed throughout the — — eſpecially at the time 
in which they place this conſtitution; whereas it agrees 
very well with the events which happened during the 
ame WY reign of Clotarius II. which produced a revolution in the 
„in politcal ſtate of the kingdom. We muſt clear up hiſtory 
pre. by the laws, and the laws by hiſtory, | 


ith. | — —— — 

Wa | = 2 
. ü Ut; 

chez Authority of the Mayors of the Palace. 
2uld 


| 700k notice that Clotarius II. had promiſed not to de- 
% prive Warnachatius of his mayor's place during life. This 
revolution had another effect; hefore this time the mayor 
was the king's officer, but now he became the officer of 
the people ; he was choſen before by the king, and now by 
he MY fe nation. Before the revolution, Protatius had been 
de made mayor by Theodoric, and || Landeric by Fredegunda ; 
but F after that the mayors were choſen by the nation f. 
* eee ett 4-0 We 
. * He n to reign towards the year 670. 
10g See — of BY Leger. . 
Clo” WF || Inſtigante Brunechilde, Theodoricu jubente, &c. Fredegarius, chap. 27. 
re” in the year 6. : NN 
$ Geſta regum Francorum, cap. 36. A 
t See Fredegarius, chronicle, chap. 54. in the year 626, and his auony- 
mous continuator, chap. 101. in the year 695, and chap. Iog. in the year 
hich WF 715. Aimoin, book 4. chap. 15. Eginhard, life of Charlemagne, chap. 48. 
iges Gelta regum Francorum, ch. 45. ; | 
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We muſt not therefore confound,” as ſome authors hay 
done, theſe mayors of the palace with thoſe who were pal. 
feſſed of this dignity before the death of Brunechild; the 
King's mayors with thoſe of the Kingdom. We ſee b 
che ee of the Burgundians, that among them the office 
of mayor was not dne of the || firſt in the ſtate; nor wi 
it one of the moſt eminent y under the firſt kings of the 
Franks. Het. 

Clotaxius einc eck the Apre bens of thoſe who web 
poffeſſea of employments and fiefs ; and when after the 
death of Warnacharius + he-aſked the lords afſembled & 
Troyes, who is it they would put in his place; they crie 
out they would chuſe no one, and petitioning for his fa. 
vour, they entruſted theinſelves entirely into his hands. 

Dagobert reunited the whole monarchy in the ſame may. 
ner as his father; the nation had a thorough confidence ic 
him, and appointed no mayor. This prince finding himſel 
at liberty, and elated by his victories, reſumed Brunechild; 
plan.” ut this ſucceeded ſo ill, that che vaſſals of Auſtra 
fia let themſelves * be beaten by the Stlavonians, and re. 
turned home; ſo that the marches of Auſtraſia were left 
prey to the barbarians. | 

e determined then to make an ow the Auſtraſiats, 
of reſigning Auſtraſia to his ſon Sigebert, together with: 
treaſure, and to put the government of the kingdom and 
of the palace, into the hands of Cunibert biſhop of Co- 
logne, and of the Duke Adalgiſus. F. redegarius does not 
enter into the particulars" of the 'conventions then made; 
but the king confirmed them all by charters, and + Auſtra- 

ſia was immediately fecured from danger. 

Dagobert finding himſelf near Ins laſt end, recommend. 
ed his wife Nentechildis, and his fon Clovis: to the care of 
In i The WN of Neuſtria — nn choſe this 

Wi 5354 ov” © © JOung 
nl See the hw it te eg: i Prc and N 2. to it. tit 
th Eo anno Clotarius cum proceribus et leudibus Burgundiae Trecaffinis 
conjungitur: Cum eorum eflet ſolicitus, fi vellent, jam Warnachario diſcel- 
10, alium in ejus honoris gradum ſublimare : Sed omnes unanimiter dene- 
gantes ſe nequaquam velſe majorem domus 9 _ gratiam obnixe pe- 
rentes, cum rege tranſegere. Fredegarius, chronicle, ch. 54. in the year 626. 
- >, Iſtam victoriam quam Winidi contra Francos meruerunt, non tantum 
. enge af 9 
ch. (8. A — , TON " CONT, 
-+ Deinceps Auſtraſii, eorum ſtudio, limicem et regnum Francorum conti 


Winidos utiliter defenſaſſe noſcur tur. lbid. ch. 75. in the year 632. 
; Tredegarius' chronicle, chap. 79. in the year 638, 
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g prince for their king. ÆEga and Nentechildis had 
the government of || the palace; they reſtored q whateve 
Dagobert had taken; and complaints ceaſed in Neuſtria an 
Burgundy, as they had ceaſed, before in Auſtraſia. 
After the death of ZEga, the queen Nentechildis “ en- 
gaged the lords of Burgundy to chooſe Floachatus for their 
mayor. The latter diſpatched letters to the biſhops and 
chief lords of the kingdom of Burgundy, by which he pro- 
miſed to preſerve their honours and dignities + for ever, 
that is, during life. He confirmed his word by oath. 
This is the period, at which 41 the author of the treatiſe of 
the mayors of the palace fixes the adminiſtration of the 
kingdom by thoſe officers, 

Fredegarius being a Burgundian, has entered into a more 
minute detail as to what concerns the mayors of Burgun- 
dy, at the time of the revolution of which we are ſpeak- 
ing, than as to what relates to the mayors of Auſtraſia and 
Neuſtria. But the conventiqns made in Burguudy were, 
ah the very ſame reaſons, agreed to in Neuſtria and Au- 
ſtrata 75 

The nation thought it ſafer to lodge the power in the 
hands of a mayor, whom ſhe choſe herſelf, and to whom 
he might preſcribe conditions, than in thoſe of a king 
whoſe power was hereditary. | 


—_——— 


. 


CHAP. IV. 
Of the Genius of the Nation in Regard to the Mayors, 


— — 1 S - 


A covernmeNT, in which a nation that had an heredi- 
tary king, choſe a perſon who was to exerciſe the royal 
authority, ſeems very extraordinary : but independently 
of the circumſtances of thoſe times, I find that the notions 
of the Franks in this reſpe& were derived from a higher 


ſource. ; 
Y 3 They 


Ib. © $ w. ch. 80. in 639. 
Ibid. chap. 89. in the year 641. 5 | 
+ Ibid. chap. 55. Floachatus cunRis'ducibus a regno Burgundiz ſeu et 
rr per epiſtolam etiam et ſcramentis firma vit unicuique gradum 
oris & dignitatem, ſeu et amicitiam, petpetuo conſervare. 
t Deinceps% temporibus Clodovei, qui fuit filius Dagoberti inclyti regis, 
pater vero Theodorici, regnum Francorum decidens, per majores domus 
cœpit ordinari. De majoribus domus regiz. a „ 
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They were deſcended from the Germans, of whom Ti, 
citus * ſays, that in the choice of their King, they were de. 
termined by his nobility ; and in that of their leader, þy 
bis valour. This gives us an idea of the kings of th 
firſt race, and of the mayors of the palace; the former 
were hereditary, the latter elective. | 
No doubt but thoſe princes, who ſtood up in the- afſeyy. 
bly of the nation, and offered themſelves as the conductor 
of an enterpriſe to ſuch 'as were willing to follow then, 
united generally in their own perſon both the King's a. 
thority and the mayor's power. By their noble blood 
they had attained the royal dignity ; and theit valour hay. 
ing procured them ſeveral followers who pitched upon 
them for their leaders, this gave them the power of may. 
or. By the royal dignity our firſt Kings prefided in the 
courts and aſſemblies, and gave laws with the conſent of 
thoſe aſſemblies ; by the dignity of duke or leader they en. 
tered upon expeditions, and commanded the armies. 
In order to be acquainted with the genius of the pri. 
mitive Franks in this reſpect, we have only to caſt an ey: 
on the conduct + of Argobaſtes, a Frank by nation, on 
whom Valentinian had conferred the command of the ar. 
my. He ſhit the emperour up in his own palace; where 
he would not ſuffer any perſon whomſoever to ſpeak to 
him concerning either civil or military affairs. Argobal. 
tes did at that time what was afterwards practiſed by the 
5 5 — * 


1 * 


CHAP. v. 


la what Manner the Mayors obtained the Command of the Am. 


As long as the kings commanded their armies in perſon, 
the nation never thought of choofing a leader. Clovis and 
his four ſons were at the head of the Franks, and led them 
on through a long ſeries of victories. Theobald ſon of The- 
odobert, a young, weak, and fickly prince, was the firſt t 
of our kings that confined himſelf to his palace : He re- 
8 ctgh TH =" | fuſed 

* Reges ex nobilitate, duces ex virtute ſumunt. De moribus Germ, 

+ See Sulpicius Alexander in Gregory of Tours, book 3. 

„„ ood EEE SS I on 


82 SSS Ss dee 


gere re eg 2 


.O .. . @s @GBY 


Chap. 5+ OF LAWS. , 343 


faſed to engage in an expedition in Italy againſt Narſes, 
and he had: |] the mortification to ſee the Franks chuſe 
themſelves two chiefs, who led them againſt the enemy. 
Of the four ſons of Clotarius I. Gontram 4 was the leaſt 
fond of commanding his armies ; the other kings followed 
this example; and, in order to intruſt the command with- 
out danger into other hands, they conferred it upon ſeye- 
ral chiefs or dukes ® _ 

Innumerable were the inconveniences which thence a- 
roſe 3 all diſcipline was loſt, no one would any longer o- 
bey. The armies were dreadful only to their own coun- 
try; they were laden with ſpoils, before they had reach- 
ed the enemy. Of theſe muſeries we have a very lively 
picture in Gregory of Tours f. How ſhall we be able to 
obtain a victory, ſaid Gontram t., we do not /o much as hep 
what our anceſtors acquired? Our nation is no longer t 
ſame: « « » « . Strange, that it ſhould be on the decline 
ſo early as the reign of Clovis? grandchildren ! 

It was therefore natural that they ſhould determine at 
laſt upon an only duke, a duke who was to be veſted with 
an authority over this prodigious multitude of fendal 
lords and vaſſals, who were now become ſtrangers to their 
own engagements; a duke who was to eſtabliſh the mili- 
tary diſcipline, ,and to put himſelf at the head of a nation 
ba, W unhappily practiſed in making war againſt itſelf. This 
the power was conferred on the mayors, of the palace. 

The original function of the mayors of the palace was 
the management of the king's houſehold. They had af- 
terwards, in conjunction © with other officers, the political 
government of the fiefs ; and at length they obtained the 
ſole diſpoſal of them. They had alſo the adminiſtration 
of military affairs, and the command of the armies; and 

| Y 4 theſe 

l. Leutharis vero & Butilinus, tametſi id fegi ipforvm minime placebat, 

_ - cap. eis ſocietatem inieruut. Agathiias, * Gregory of 8 book 
i en - againſt 0 0 

. fag of err T 

Sometimes to the number of twenty. See Gregory of Tours, book 5. 

„e- chap. 27. book. 8. chap. 18. and 30, book 10. chap. 3. Dagobert, who had 


1 no mayor in Burgundy, obſerved the ſame policy, and ſent agaiuſt the Gaſ- 
cons ten dukes, and ſeveral counts who had no dukes over them. Fredega- 


" 


* rius* chronicle, chap. 78. in the year 636. 
ed Gregory of Tours, book 8. chap. 30. and book 20. chap. 3. 
Ibid. 


{ See the 2dſupplement to the law of the Burgundians, tit, 13. and Gre- 
gory of Tours, book 9. chap 36. | 
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theſe two employments were neceſſarily” connected with 
the other two. In thoſe days it was much more difficult 
to raiſe than to command the armies; and who but the 
diſpenſer of fayours could have this authority? In this 
martial and independent nation, jt was prudent. to invite, 
rather than to compel; prudent to -give away or to pro- 
wiſe the fiefs that ſhould happen to he vacant by the death 
of the poſſeſſor; prudent, in fine, to reward continually, 
and to cauſe preferences to be dreaded. It was therefore 
right, that the perſon who had the ſuperintendency of the 


- 


palace, ſhould alſo be general of the army. 


* * 
= * a * 
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CHAP. VL 
© Second Epocha of the, Humiliation of our Kings of the firſt Race. 


Arrttx the exeeution of Brunechild, the mayors were ad- 
miniſtrators of the kingdom under the kings; and though 
they had the management of the war, yet the kings were 
always at the head of the armies, and the mayor and' the 
pation fought under their command. But the victory || of 
Puke Pepin over Theodoric and his mayor, completed 
the degradation of our kings; and that which Charles 
Martel obtained over Chilperic and his mayor Rainfroy, 
confirmed it. Auſtraſia triumphed twice oyer Neuſtria 
and Burgundy ; and the mayoralty of Auſtraſia being an- 
nexed as it were to the family of the Pepins, this mayor. 
alty and family became greatly ſuperiour to all the reſt, 

he conquerours were then afraid leſt ſome perſon of cre. 
dit ſhould La the king's perſon, in order to excite diſtur- 
bances. For this reaſon they kept f them in the royal 


7 — the annals of Metz, in the year 687, and 688. 5 
Illis quidem nomina m imponens, ipſe totius regni habens, privi- 
1 e, &c.  Annalreof Mex, in the year he. e 
- ® Annals of Metz, in the gear(7.19- | 
f Sedemque illi regalem ſub 73 itione conceſſit. Ibid. anno 719. 
Ex chronico Centuleſi, lib. 2. Ut reſponſa quae erat doctus, vel potiu: 
juſfas, ex ſua velut poteſtate, redderet. ö F 
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This is the time mentioned by || hiſtorians of the governs 
ment of the mayors over the kings, whom they held in 
ſubjection. 1 in THR: ene mn en 4; 
The extravagant paſſion of the nation for Pepin's fami- 
jy went ſo far, that they choſe one of his grandſons, who 
was yet þ an infant, for mayor; they put him over one 


% 


Dagobert, that is, one phantom over another, 


* 
. — ayer II > 
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ol che Great Officers and Fiefs under che Mayors of the Palace. 


Tux mayors of the palace were far from reviving the pres. 
cariouſneſs of poſts and employments ; for indeed their 
power was owing to the protection which in this reſpe& 
they had granted to the nobility. Hence the great offices 
were continued to be given for life, and this uſage was e- 


= * . * 


very day more firmly eſtabliſhed. . 
But I bave ſome particular refle&ions to make here in 
reſpe to fiefs : and in the firſt place I,do not queſtion but 
moſt of them became hereditary from this ume, 
la the treaty of Andeli “, Gontram and his nephew 
Childebert engage to maintain the donations made to the 
vaſſals and churches by the kings his predeceſſors ; and 
leave is given to the + wives, daughters, and widows of 
kings, to diſpoſe by will and in perpetuity of whatever 
they hold of the exchequer, | 

M-[rculfus wrote his formularies at the time f of the 


mayors. We find ſeveral I in which the Kings made do- 


* - 


7 nations 
I Annals of Metz, anno 69x. Anno principatus Pippini ſuper Theodor- 
cum Annals of Fald, or of Lauriſhan, Pippinus dux Francorum 


obtinuit regnum Francorum per annos 27 cum regibus ſibi ſubjectis. 
| § Poſthaec Theudoaldus filius ejus (Grimoaldi) parvulus, in loco ipfius, 
n- cum praedicto rege Dagoberto, majordomus palatii effectus eſt. The anony- 
8. mous continuator of Fredegarius in the year 714, chap. 104. 
FA | * Cited by Gregory of Tours, book 9. Ses alſo the ediR of Clotarius IT. 
in 615. art. 16. | 
+ Ut fi quid de agris ſiſcalibus vel ſpeciebus atque praeſidio, pro arbitrii 
vis ſui voluntate, — cuiquam conferre voluerint, fixa ſtabilitate perpetuo 
| conſervetur. 1 | K 
See the 24th and the 34th of the firſt book, 
See the 14th formulary of the firſt book, which is equally applicable to 
us the ſiſcal eſtates given direQly and in perpetuity, or given at firſt as a bene. 
5 ce, and afterwards in perpetuity, ſicut ab illo aut a filco noſtro fuit poſſeſſa. 
See alſo the 17th forin la. ibid, Ss | . ; 
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nations both to the perſon and to his heirs: and as the for. 
mularies are images of the common actions of life, they 
prove that part of the fiefs were become hereditary to. 
wards the end of the firſt race. They were far from hav. 
ing in thoſe days the idea of an unalienable demeſne; this 
is a modern thing, which they knew neither in theory nor 
practice. . 4 

In preof hereof we ſhall preſently produce no leſs than 
poſitive facts; and if I can ſhow a time in which there 
were no longer any benefices for the army, nor any funds 
for its ſupport ; we muſt certainly conclude that the an. 
cient benefices' had been alienated. The time 1 mean is 
that of Charles Martel, who founded ſome new fiefs which 
= ſhould carefully diſtinguiſh from thoſe of the earlieſt 

ate. . 

When the kings began to make grants in perpetuity, 
either through the corruption which crept into the govern- 
ment, or by reaſon of the conſtitution itſelf, which contin. 
ually obliged the kings to confer rewards; it was natural 
that they - ſhould begin with giving the perpetuity of the 
fiefs, rather than of the counties. For to deprive them- 
ſelves of ſome acres of land was no great matter ; but to 


renounce the right of diſpofing of the great offices, was di- 


veſting themſelves of their very power. 


- * , 
. 
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CHAP. VII. 
In what Manner the allodidl Eſtates were changed into Fiefs. 


Taz manner oß changing an allodial eftate into a fief, may 
be ſeen in a formulary of Marculfus f. The owner of the 
land gave it to the king, who reſtored it to the donor by 
way of uſufruct, or benefice, and then the latter nominated 
his heirs to the king. 

In order to find out the reaſons which induced them 
thus to change the nature of the a//odza, I muſt trace the 
ſource of the ancient prerogatives of our nobility, a nobi- 
lity who, for theſe eleven centuries, have been covered 

with duſt, ſweat and blood, 
Thoſe who were feiſed with fiefs, enjoyed very great 
advantages. The compoſition for the injuries done them 
was greater than that of freemen, It appears by the for- 


mularies 


i Peck 1. ſein! Jary 13. 
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— of Mareulſus, that it was a privilege belonging to 
king's vaſſal, that whoever killed him ſhould pay a 
compaſition of fix hundred ſous. This privilege was e- 
ſtabliſhed by the Salic law *, and by that of the Ripuari- 
ans f 3 and at the ſame time that theſe two laws ordained 
2 compoſition of fix hundred ſous for the murder of the 
king s vaſſal, they gave but t two hundred for the murder 
of a perſon freeborn, if he was a Frank or barbarian living 
under the Salic law; and only a hundred for a Roman. 
This was not the only privilege belonging to the king's 
raſſals. When || a man was ſummoned in court, and did 
not make his appearance, nor obey the judgey? orders, he 
was appealed before the king; and if he perſiſted in his 
contumacy, he was excluded fromthe king's protection, and 


no one was allowed to entertain him, or even to give him 


a motſel of bread, Now, if he was a perſon of an ordina- 


ry condition, his goods ** were confiſcated ; but if he was 
the king's vaſſal, they were not . The firſt by bis con- 
tumacy was deemed ſufficiently convicted of the crime, 


the ſecond was not; the former {tt for the ſmalleſt crimes 


was obliged to undergo the trial by boiling water, the latter 
was condemned to this trial only in the caſe of murder: in 
fine, the king's vaſſal q; could not be compelled to ſwear in 
court againſt another vaſſal. Theſe privileges apgmented 
daily, and the capitulary of Carlomanus ++ does this honour 
to the King's vaſſals, that they ſhall not be obliged to ſwear | 
in perſon, but ouly-by the mouth of their own vaſſals. Be- 
ſides, when a perſon whiſhbad theſe honours did not repair 
to the army, his pun ent was to abſtain from fleſh- 
meat and wine as long as he had been abſent from the ſer- 
vice; but a freeman I who neglected to follow his count, 
id a compoſition + of ſixty ſous, and was reduced to a 

Rate of ſervitude till he paid it. 
It is very natural therefore to think that thoſe Franks 
who were not the king's vaſſals, and much more the Ro- 
mans, 


Tit. 44 See alſo titles 66. ſe 3. and 4. and tit. 74. N 
See alſo the law of the Ripuarians, tit. 7. and the Salic law, tit. 44 art. 


1. and 4. | Salic law, tit 59- and 76. 
$ Extra ſermonem 8 Salic law, tit. 59. and 76. 
** [bid. tit. 5 


J 1bid. tit. 76. 1a by 4 wid tit. 56. and 59. 
I Ibid. tit 76. ſect r. F$ lbid+ tit. 76. ſect 2. 
-» Apud vernis Palatium, in the year 883, art. 4. and 11, 
; 4 Capitulary of Charlemagne, in the year 812, art, 1. and 31. 
+ Heribannum, 
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mans, became fond of entering into the ſtate of vaſſalage; 
and that they might not be deprived, of their demeſnes, 
they deviſed the uſage of giving their allodium to the 
king, of receiving it from him afterwards as a fief, and of 
nominating him to their heirs. Tis uſige was alwa 
continued, and took place eſpecially during the diſor. 
ders of the ſecond race, when every body ſtood in need 
of a protector, and wanted to incorporate himſelf with the 
other lords ||, and to enter, as it were, into the feudal mon. 
archy, becauſe the political no longer exiſted. 

This continued under the third race, as we find by ſeve. 

ral * charters ; whether they gave their a/lodium, and re- 
ſumed it by the ſame act: or whether it was declared an 
allodium, and afterwards acknowledged as a fief. Then 
were called ffs of reſumption. 
This does not imply, that thoſe who were ſeiſed of fefs, 
adminiſtered them like prudent fathers of - fimilies ; for 
though the freemen became defirous of being poſſeſſed of 
fiefs, yet they managed this ſort of eſtates as uſufructs are 
managed in our days. This is what induced Charlemagne, 
the moſt vigilant and attentive prince we ever had, to 
make a great many regulations + to hinder the fiefs from 
being degraded in favour of allodial eſtates. This proves 
only that in his time moſt benefices were ſtil] only for life, 
and conſequently that they took more care of the allodia. 
than of the benefices ; but it is no argument that they did 
not chuſe rather to be the king's bondmen than freemen. 
They might have reaſons for duggfing of a particular por. 
tion of a fief, but they were illing to be ſtripped e- 
ven of their dignity. 

I know likewiſe that Charlemagne complains i in 2 cer- 
.tain capitulary. I, that in ſome places there were people 
who gave away their fiefs in property, and redeemed 
them afterwards in property. But I do not ſay, that 
they were not fonder of the property than of the uſufruct; 
I mean only, that when ap could convert an allodium i in- 

to 


{ Non inſirmis reliquit keredibus 511 Lambert d' Ardres in Du Cange, 
on the word Alodis. a 


* See thoſe * by Du Cange in the word Alodis, and thoſe produced 


by Galland, in his treatiſe of allodial lands, p. 14. and the following. 

+. Second capitulary of the year $02, art: o. and the th capitulary of the 
year 803, art. 3. the 1ſt capitulary 7 — anni, art. 49. the gth capitulary of 
the year 806, art. 7. the capitulary of the year 779, att 29. and the capitulary 
of Lewis le Debonnaire, i in the year 829. art. 2. 
j * Dn of the ”— 806, art. * 


t 
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to à flef, which was to deſcend to their heirs, and is the 
caſe of the formnlary above mentioned, they had very 
great advantages in doing it. 2 


* 
ö 
- 
3 
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CHAP. IX. 


How the church. lande were converted into Fieſs. 


Tax uſe of the fiſcal lands ſhould have been only to ſerve 
as donations by which the kings were to encourage the 
Franks to undertake new expeditions, and by which, on 
the other hand, theſe fifcal lands were increaſed. This, as I 
have already obſerved, was the ſpirit of the nation; but 
theſe donations took another turn. There is ſtill extant “ 
a ſpeech of Chilperic, grandſon of Clovis, in which he 
complains that almoſt all theſe lands had been atready giv- 
en away to the church. Our exchegquer, ſays he, is impove- 
riſhed, and our riches are transferred to the clergy f; none 


reign now but biſhops, who live in grandeur, while our gran- 


deur 15 over. 

This was the reaſon that the mayors, who durſt not at- 
tack tlie lords, ſtripped the churches ; and one of the $ 
motives alleged by Pepin for entering Neuſtria, was his 
having been invited thither by the clergy, to put a ſtop 
to the incroachments of the kings, that is, of the mayors, 
who ſtripped the church of all her poſſeſſtons. 

The mayors of Auſtraſia, that is, the family of the Pe- 
pins, had behaved towards the clergy with more modera- 
tion than thoſe of Neuſtrja and Burgundy. This is evi- 
dent by our chronicles , in which we fee the monks eter- 
tally admiring the devotion and liberality of the Pepins. 
They themſelves had been poſſeſſed of the firft places in 
the church. One crow does not pull out the eyes of another ; 
as || Chilperic ſaid to the biſhops. 

Pepin ſubdued Neuſtria and Burgundy ; but as his pre- 
tence for deſtroying the mayors and Kings was the oppreſ- 

| 3 


* 


* In Gregory of Tours, book 6. chap. 46. 

+ This is what induced him to armult the teſtaments made in favour of the 
clergy, aud even the donations of his father ; Gontram re-eſtabliſhed them, 
and made even new donations. Gregory of Tours, book . chap. 7. 

$ See the annals of Metz, in the year 687. Excitor imprimis querelis 
ſacerdotum et ſervorum Dei, qui me ſaepius adierunt, ut pro ſublatis injuſte 
patrimoniis, Ke. f See the annals of Metz. || In Gregory of Tours. 
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ſion of the clergy, he could nt ſtrip them without contra. 
dicting bis own title; and ſhowing that he made a jeſt of 
the nation. However, the conqueſt of two great kin 
doms, and the deſtruction of the oppoſite party, afforded 
him ſafficient means of ſatisfying his generals. 

Pepin made himſelf maſter of the monarchy, by protec- 
ting the clergy ; his ſon Charles Martel could not main. 
tain his power, but by oppreſſing them. This prince find- 
ing that part of the regal and fiſcal lands had been given 
either for life, or in perpetuity to the nobility, and that the 
clergy, by receiving both from rich and poor, had acquired 
2 great part even of the allodial eſtates, he ſtripped the 


| church ; and as the fiefs of the firſt diviſion were no longer 


in being, he formed a ſecond diviſion . He took for him- 
ſelf and for his officers the cliurchlepds, and the churches 
themſelves ; and put a ſtop to an evil which differed in 
this reſpect from ordinary evils, that, by being extreme, 
it was ſo much the more eaſy to cure. 


— ! — 
CHAP. X. 
Riches of the Clergy: 


So great were the donations made t6 the clergy, that under 
the three races of our princes they muſt have poſſeſſed ſe- 
veral times all the lands of the kingdom. But if our kings, 
the nobility, and the people, found the way of giving them 
all their eſtates, they found alſo the method of getting them 
back again. The ſpirit of religion founded a great num- 
ber of churches under the firſt race; but the military ſpi- 
rit was the cauſe of their being given away afterwards to 
the ſoldiery, who divided them amougſt their children: 


What a number of lands muſt have then been taken from 
the clergy's menſalia The kings of the ſecond race open- 


ed their hands, and made new donations to them; but the 
Normans, who came afterwards, plundered and ravaged 


all before them, perſecuting eſpecially the prieſts and 


monks, and continually ſearching ont for abbeys and other 
religious foundations. In this fituation what a loſs muſt 
| the 


* Karlus plurima juri ecclefiaſtico detrahens ib fiſco ſociavit, ac 
deinde militibus diſpertivit. Ex chronico Centulenſi, lib. 2, 
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the clergy have ſuſtained ! There were hardly ecclefiaf- 
ties left to demand the eſtates of which they bad been de- 
privgd. There remained therefore for the religious piety 
7 the third race, foundations enough to make, and lands 
to beſtow. The opinions which were broached and ſpread 
in thoſe days —_ have deprived the laity of all nr 
eſtates, if they had been but honeſt enough. But, if the 
clergy were full of ambition, the laity were not without 
theirs ; if they gave their eſtates upon their death-bed to 
the church, their ſucceſſours wanted to reſume them. We 
eet with nothing but continual quarrels between the lords 
and the biſhops, the gentlemen and the abbots ; and the 
clergy muſt have been yery hard fet, fince they were 
obliged to put themſelves under the protection of certain 
lords, who defended them for a moment, and afterwards 
oppreſſed them, 

But now a better adminiſtration, which had been eſta- 
bliſhed under the third race, gave the clergy leave to aug- 
ment their poſſeſſions : when the Calviniſts ſallied forth, 
and coined money of all the gold and filver they found in 
the churches. How could the clergy be ſure of their e- 
ſtates, when they were not even ſure of their perſons ? 
They were treating of controverſial ſubje&s, while their 
archives were burning. What did it avail them to demand 
again of a ruined nobility what theſe were no longer poſ- 
ſeſſed of, or what they had mortgaged a thouſand ways? 
The clergy have conſtantly acquired, conſtantly refunded, 
and yet are ſtill acquiring. 


CHAP. XI. 
State of Europe at the Time of Charles Martel 


CrarLEs MARTEL, who undertook to ſtrip the clergy, 
found himſelf in a moſt happy ſituation. He was both fear- 
ed and loved by the ſoldiery ; whoſe intereſt he promoted, 
having the prefence of his wars againſt the Saracens. /He 


was hated indeed by the clergy, but * he had no noo of 
Em.” 


Ses the annals of Mets, 


— —— — — — — - — — 
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them. The pope, to whom he was neceſſary, ſtretched 
but his arms to him. Evety one knows the famous em- 
baſſy he received from Gregory III. Thefe two powers 
were ſtrictly united, becauſe they could not do the one 
without the other; the pope ſtood in need of the Franks 
to ſupport him againſt the Lombards and the Greeks ; 
the Franks had occaſion for the pope to ſerve for a barrier 
againſt the Greeks, and to embarraſs the Lombards. It 
was impoſſible therefore for the enterpriſe of Charles Mar- 
tel to miſcarry. Be | 

St. Eucherius, biſhop of Orleans, had a viſion which 
frightened all the princes of that time. I muſt produce 
to this purpoſe the letter f written by the biſhops aſſemb- 
led at Rheims to Lewis king of Germany, who had invad- 
ed the territories of Charles the Bald; becauſe it will 
thow us the ſtate of things in thoſe times, and the diſpoſi- 
tion of people's mind. They ſay f, That St. Eucheri- 
„ us having been ſnatched up into heaven, he ſaw Charles 
«© Martel tormented in the bottom of hell by order of the 
« ſaints, who are to aſſiſt with Jeſus Chriſt at the laſt 
% judgment; that he had been condemned to this puniſh- 
« ment before his time, for having ſtript the churches of 
« their poſſeſhons, and thereby rendered himſelf guilty 
&« of the fins of all thoſe who had endowed them; that 
% king Pepin had held a council upon this occafion ; that he 
% had ordered all the church- lands he could recover to be 
«+ reſtored to the church; that as he could get back only 
„ part of them, becauſe of his diſputes with Veirfre duke 
„% of Aquitaine, he iſſued out letters called precaria * in 
% favour of the churches for the remainder, and made a 
« law that the laity ſhould pay a tenth part of the church- 
lands they poſſeſſed, and twelve deniers for each houſe ; 


« that Charlemagne did not give the church-lands away, 


on the contrary that he made a capitulary, by which 
. : 4 ag he 


* Fpiſtolam quoque, decreto Romanorum principium, ſibi praedictos prae- 
ſul Gregorius miſerat, quod ſeſe populus Romanus, relicta imperatoris domi- 
nat ione, ad ſuam defenſionem et in victam clementiam con vertere voluiſſet. 
Annals of Mets, year 741. Eo pacto pattato, ut a partibus imperatoris re- 
cederet. Fredegarius, 

+ Anno 853, apud Cariſiacum; Baluſ. edit. tome 1. p. Yor. 

t Ibid. art. 7. p. 109. ey * 

Praecaria, quod precibus utentum conceditur, ſays Cujas in his notes up- 
on the firſt book of fiefs. 1 find in a diploma of king Pepin, dated the third 
year of his reign, that this prince was not the firſt who eſtabliſhed theſe Prac- 
caria; he cites one made by the mayor Ebroin, and continued after his time. 
See the diploma of this king, in the 5th tome of the hiſtorians of France by 
the Benedictines, art. 6, 
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« he engaged, both for himſelf and his han never 
« to give them away; that all they, fay is committed to 
« writing, and that a great many of them e whole 
related by Lewis le Dane, the father o ed two 
« kings.” _ 

King Pepin's din mentioned by the biſhops, ou 
made in the council held at Leptines . The church found 
this advantage in it, that ſuch as had received thoſe lands, 
held them no longer but in a precarious manner, and more- 
over, that ſhe received a tithe or tenth part, and twelve . 
deniers for every houſe that had belonged to her. But 
this was only a palliative, which did not remove the diſ- 
order. 

This even met with oppoſition, and Pepin was obliged 
to make another capitulary. t, in which he enjoins thoſe 
who held any of thuſe benefices to pay this tithe and duty, 
and even to keep up the houſes, belonging to the biſhopric 
or monaſtexy, under the penalty of forfeiting thoſe poſſeſ- 
ſions. Charlemagne || renewed the regulations of Pepin. 

That part of the ſame letter which ſays, that Charle- 
magne promiſed, both for himſelf and his ſucceſſours, ne- 
ver to divide again the church - lands among the ſoldiery, 
is agreeable to the capitulary of this prince, given at Aix- 
la- Chapelle, in the year 803, with view of temoving the 
apprehenſions of the clergy upgn this ſubject. But the do- 
nations already made were [till * vontinued. The biſhops 
very juſtl y add, that Lewis le Debonnaire followed the ex- 
ample of Charlemagae, and r give away the chureh- 
lands to the foldiery, +. _-- + 

And yet the old abuſes 5 Veurted to fuch. a pitch, 
that the laity under the children f of Lewis le Debonnaire, 
introduded prieſts into their churches, ur drove them away, 


without the conſent of. n were 


Vo. II. 8 e * A 22 divided 
+ m the year 743. See the 5ch book ofthe captulriy at. 3. Baluſius* 
— $25. +. 
That of Metz in the year 56, wt. 4. 


See his capitulaty in the year 803, giyen at Worms Bauer edition, 
p. 41 f. where be regulates ve} precarious contract: and that of Francfort, in 
the year 794, p. 207; art, 24, in relation to the repairing oF the houſes; and 
that of the year 890, p. 330. 
* As ars by the preceUip hits; and by the agitulary of Pepin king 
ol Italy, where it ſays, that 5 king would give the. monaſterics in fief to 
bats you wauld v 2 1 75 is added n of Þ of the Iom- 
ar tit. T. le. 3 to c las L, colle in's Jaws in 
Echard, p. 10 tie. 26. art. 4 ry * 
* 8 "Ste the cohftitition terte I. in the 8 of the dener hook 3: 
law 2. ſe, 43. bid. ſeR. 44- 


1 


354 THE SPIRIT Book XXXI, 


divided amongſt the next heirs, and when they were held 
in, an indecent manner, the biſhops * had no other remedy 
left than to remove the relics. 

But by the capitulary + of Compiegne, it is enacted, that 
the commiſſary ſhall have a right to viſit every monaſtery, 
together with the biſhop, by the conſent f and in preſence 
of the perſon who holds it; and his general rule ſhows that 
the abuſe was general. 

Not that there were laws wanting for the reſtitution of 
the church-lands. The pope having reproached the bilhops 
for their neglect in regard to the re-eſtabliſhment of the 
monaſteries, they wrote to Charles the Bald, || that they 
were not affected with this reproach, becauſe they were 


not culpable ; and they reminded him of what had been 


promiſed, reſolved, and decreed in ſo many national aſſemb- 
lies. In fact, they quoted nine. 
Still they went on diſputing ; till the Normans. came, 


and made them all agree. 24 
* * | C H A P. XII. 22 
| Eſtabliſhment of the Tithes. 


Tur regulations made under king Pepin had given the 
church rather hopes of relief, than effectively relieved her; 
and as Charles Martel found all the landed eſtates in the 
hands of the clergy, Charlemagne found all the church 
lands in the hands of the ſoldiery. The latter could not 
be forced to reſtore what had been given them; and the 
circumſtances of that time rendered the thing fill more im- 
practicable than it was of its own nature. On the other 
hand, Chriſtianity ought not to periſh for want of miniſters 
$, church; and inſtructionss. 
This was the reaſon of Chatlemagne's ellibliſhing + the 
. | tithes, 
* See the conſtitution of Lotativ 1. in the law of . Lombards, book 
ni. law 1. ſect 44. Given the agth year of the - ad” ang 
Bald, in the year 868, Baluſius edition, page 203. 


4 Cum conſilio & conſenſu ipſius qui locum retinet. 


I Concilium apud Bonoilum, hy 26th year of Gee the Bald, in 155 
year 856. Baluſius' edition, p 

8 In the civil wars which broke 
lands belonging to the churc Rheims were given away to laymen ; the 
clergy were left to ſhift as well as they could, ſays the life ol St. Remigius, 
Surv, tom 1. p. 279. 1 Lav of the Lombards,b, fl tt. 3-$1, & 2. 


out at the time of Charles Martel, the 
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tithes, a new kind of property, which had this advantage 
in favour of the clergy, that as they were given particular» 
ly to the church, it was eaſier in proceſs oi time to know 
when they were uſurpod. 

Some have attempted to make this eſtabliſh of an 
earlier date; but the authorities they produce ſeem rather, 
I think, to prove the contrary. The conſtitution of Clota- 
rius t ſays only that they ſhall not raiſe certain || tithes on 
church-lands : So far then was the church from exacting 
tithes at that time, that its whole pretenſion was to be ex- 
empted from paying them. The ſecond council * of Ma- 
con, which was held in 585, and ordains the payment of ti- 
thes, ſays indeed that they were paid 1 in ancient times; but 
it * alſo chat the cuſtom of paying them was then abo- 
liſh 

No one — but that the clergy opened the Bible 
before Charlemagne's time, and preached the gifts and of- 
ferings of the Leviticus. But I ſay, that before that prin- 
ce's reign, though the tithes might have been preaches up, 
yet they were never eſtabliſhed. 

I took notice that the regulations made under king Pe- 


— 


pin had ſubjected thoſe who were ſeiſed of church · lands in 


ſief, to tlie payment of tithes, and to the repairing of the 


churches. It was a great point to oblige by a law, whoſe 


juſtice could not be diſputed, the principal men of the na- 


tion to ſet the example. 

Charlemagne did more; aid we find by the capitulary 
+ de villis, that he obliged his own demeſnes to the pay- 
ment of the tithes : This was ſtill a greater example. 

But the common people are hardly capable of being in- 
duced by examples to give up theit own intereſts. The ſy- 
—_ of } Francfort furniſhed them Bok a more | cogent mo- 

| 22 e tive 


It is that on which I have deſcatited i in the. Ach thagher of this book, 


and is to be found in Baluſius' edition of the — tame I. art, IT, 


9. 
875 Agraria & paſcuaria, vel decimas porcorum, eccleſiæ concedimus, ita ut 


aQor aut decimator in rebus ecclefiae nullus accedat, The cap:tulary of 
Charlemagne in the year 800, Balufius* edition, page 336, <xviaing ex- 
tremely well what is meant by that ſort of tithe from which the church is 
exempted by Clotarius ; it was the tithe of the hogs which wer: put into 
the king's foreſt to fatten ; and Charlemagne mjoins his judyes to pay it, 
as well as other people, in order to ſet an example : it is pl. in, thac this was 


a right of ſeigniory or deconomy 


Canone 5. ex tomo I, conciliorum antiquorum Galliae, opera Jacobi 


Sirmundi. f Axt. 6. Baluſius, edition, page 3325 it was Yves ia 808. 
$ Held — — 794. b 


» 
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tive to pay the tithes. A eapitulary was made in that ſy. 
nod, wherein it is ſaid, that in the laſt || famine the ears of 


_ "Corn were found empty, having been devoured by devils, 


and that the yoices of thoſe infernal ſpirits had been heard, 
ae of them with not having paid the tithes ; in con- 
which it was ordained that all thoſe who were 
Wale of church · lands, ſhould pay the tithes; and the next 
conſequence was, that the obligation was extended to all. 
Charlemagne's project did not fucceed at firſt ; for it 
ſeemed too heavy a burthen . The payment of the tithes 
among the Jews was connected with the plan of the foun- 
dation of their republic ; but here the payment of tithes 
was a burthen quite independent of the other charges of the 
eſtabliſhment of the monarchy. We find, by the regula- 
tions + added to the law of the Lombards, the difficulty 
there was in cauſing the tithes to be accepted by the eivil 
laws; and how difficult it was to get them adtuitted by 
the eccleſiaſtical laws, we may cafily judge! from the dif- 
ferent canons of the councils. 
The people conſented at length to pay the tithes, upon 
_contlitipn that they might have 4 power of redeeming 
them. This the conſtitution of Lewis le Debonnaite , 


and that of the etnperour Lotarius $ his ſon would not 


allow. 

The laws of Charlemagne, in regard to the' eſtabliſh. 
ment of tithes, were a work of neceſſity ; a work in which 
reli ion only, and not ſuperſtition was concerned. 

= famous diviſion of the tithes into four parts, for the 
repairing of the churches, for the poor, for the biſhops, 
and for De clergy, manifeſtly proves, that he wanted to 
reſtore the church to that fiat and permanent ſtate which 
ſhe had loſt. 


His will 1 ſhows that _y was defirous * of repairing the 


miſ- 


| Experiments enim "Fa in anno quo > illa valida Fames irrepſit, 
ebullire vacuas annonts a daemonibus devoratas, et voces exprobtationis au- 
ditas, &c. Baluſius” edition, page 267. art. 23. 
ee amongk the reſt the 2 inlays of Lewis-le Debonnaire, in the 7 
829, Baluſius' edition, EF. againſt thi e who, to avoid paying tithes, 
negleaecd to cultivate t ds, &c. art 5. Nonis quidem & decimis, unde 
& genetor noſter & n6s freg 1 Fic. ” 6 fecimus, 

- + Among others, that of 0 {ye i. tit. ap. 6. 

In the year 829. art 7 aſius, tome 7. page f 

$ In the law of the Lombar Nook ti 8 Wed S 

{ It is a kind of codicil produced by! hed rent from the will 
iſe which we e Gal tus and l ma en! 


Lov B 
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wiſchief done by his grandfather Charles Martel. He 
made three equal ſhares of his moveahle goods; two off 
theſe he divided each into one - and- twenty parts, for the 
one-and-twenty metropolitan churches of his empire ; 
each part was to be ſubdivided between the metropalitan 
and ſyffragan biſhops. The remaining third he divided 
into four parts; one he gave to his children and grandchil= 
dren, another was added to the two-thirds already given, 
and the other two were bequeathed to charitable uſes. It 
ſeems as if he looked upon the immenſe donation he was 
making to the church leſs as a religious act, than as a po- 
litical diſtribution. 


3 
: CH AP. XIII. 
eee, ces mates er Biſhops and uses 


As the churches were become poor, the kings reſigned the 
right of * nominating to biſhoprics and * eccleſiaſtical 
benefices. The princes gaye themſelves leſs trouble abo 
the miniſters of the church ; and the candidates were 
ſolicitous in applying to their authority. Thus the 3 
received a kind of compenſation for the poſſeſſions ſhe had 
loſt. * 

Hence if Lewis le Debonnaire +left the people of Rowe 
in poſſeſſion of the right of chooſing their popes, it was 
owing to the general ſpirit that prevailed in his time : He 
behaved in reſpect to the ſee of Rome the ſame as to other 
a 


' — — — 
CHAP. AV. 
Of the Fiefs of Charles Martel; 


14 SHALL not pretend to determine whether Charles Max- 


tel, in giving the church-lands in fief, made a grant of 


them for life or in perpetuity. All I know i is, that under 
3 .  Char- 


5 86 the cap üer of Charlemagne in the year 803, art, 2. Baluſius* 
edition, page 15. and the edict of Lewis le Debonnaire, in the year 834, in 
Goldaſt. conſtit. N tome t. 

+ This is mentioned in the famous canon, Ego Ludovicus, which in viſibly 
fuppofititious ; ; it is in ups edition, page 5, rr. 


* 
> 2 
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Charlemagne +, and Lotarius I. t there were poſleſſions of th 


this kind, which deſcended to the next heirs, and were e di. Vo 
vided amongſt them. is 

find morcover that one part of them || was given as * 
allodia, and the other as fiefs. 

I took notice that the proprietors of the a lodia were na 
fubject to the ſervice all the ſame as the poſſeſſors of the el 
fiets. This, without doubt, was partly the reaſon that th 
Charles Martel made grants of allodial lands, as well as of r 
fiefs. w. 

| 5 | eff 

n eee 4 ſo 

: ; alt 

"CHAP. XV. _ th 

The 100 Subject 2 ö 7 

3 O1 

Wr muſt obſerve, that the fiefs bavies been 8 er. 
church- lands, and theſe again into fiefs, they both 109g th. 
ed ſomething of one another's nature. Thus the church- of 


lands had the privileges of fiefs, and theſe had the privi- an 
leges of church-lands : Such were the“ honourable rights th 


Yau ho -"__ ä in thoſe days. | he 
N ly 
—_ — 


2 | * 
Confuſi ion of the Royaley and Mayoral alty. The ſecond I Race. 


Tux order of my ſubje& bas made me break through the 
order of time, ſo as to ſpeak. of Charlemagne before I had 


made mention hy the famous 9 8 of the tranſlation of * 
. * the on 
| 
1 As appears r year 801, art. 15. in Baluſius 5 
tome 1 page 560. t Bee his conſtietion inſerred in the code of the Lom- Pl 
bargs, book iii. tit. 1. ſect. 44. ro 
- *- |. See the above conſtitution, and the capitulary of Charles the Bald, in 1 
the year 840, chap. 20. in villa Sparnaco, Balufing edition, tom 2. 31. 
and * of the year 853. chap. 3. and g. in the ſynod of Soiſſons, Baluſius' e 
edition, tome 2. page 34, and tþ that of the year 85 4/apud Attiniacum, chap. nai 
Io. Baluſius' edition, tome 2 70. See alſo the firſt capitulary of Char- du 
2 5 56. Baluſius“ edition, tome 1. page 519. Icy 


lem ne, incerti anni, art. 49 | 

ce the capitularies, Booby. art. 44. and the edict of Piſtes in the year 
369 art. 8, and 9. where we find the honourable rights of the lords eſla- * 
dliſhed in che faene manner as they are io this very Gay. 6 | Za 


Chap. 16. OF LAWS. 359 
the crown to the Carlovingians under king Pepin: A re- 
volution, which, contrary to the nature of common events; 
is more remarked perhaps in our days than when it 9 0 
ed. 

The kings had no authority; ; they had only an er 
name. The title of king was hereditary, that of mayor 
elective. Though the mayors in the latter times ſet whom 
they pleaſed of the Merovingians on the throne, they had 
not yet taken a king of another race ; and the ancient law 
which fixed the crown in a particular family, was not yet 
effaced out of the hearts of the Franks. e king's per- 
ſon was almoſt unknown in the monarchy ; but the roy- 
alty was well known. Pepin, fon of Charles Martel, 

thought it would be proper to confound thoſe two titles; 


' confuſion which would render it uncertain whether the 


new royalty was hereditary or not; and this was 22 


for him, who to the regal dignity had joined a great pow 


The mayor's authority was then blended with that of 
9 In the mixture of theſe two authorities a kind 
of reconciliation was made; the mayor had been elective, 
and the king hereditary; the crown at the beginning of 
the ſecond race was elective, becauſe people choſe; it was 
hereditary, becauſe they always choſe in the ſame fami- 
ly *. 

"Father le Cointe, in oppoſition to the authority of all 
ancient records f, denies f that the pope authoriſed this 
great change; and one of his reaſons is, that he would 
have committed an injuſtice. A fine thing to ſee an hiſ- 
torian judge of what men have done, by what they ought 
to have done! At this rate we ſhould have no 2 
at all. 

Be that as it may, it is * certain, that, immediately 
after Duke Pepin's victory, the Merovingians ceaſed to 
be the reiguing family. When his grandſon Pepin was 
crowned king, it was only a ceremony tlie more, and a 
phantom the leſs ;, he. acquired nothing thereby but the 
& 8 ornaments, there was no change made in the nation. 


” 992 4 % : * This 

. See the ih ,and the diviſion which Lewis le Debon- 

naire made to his dg in : aſſembly of the ſtates held at Quiercy, — 
duced by Quem populus ena velit, ut Patri ſuo RI ia 


1 
F The anonymous chron. in the 762, and chronic, Centul. in the year 784. 
t Fabella quae poſt. Pippini mortem excogitata eſt, aequitati ac ſanctita 
Zachariae Papae plurimum adyerſatur.———Egcleſiaſtic annals of 


French, tome 2. Fe 319. ) 
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This I have ſaid in order to fix the moment of the re. 

volution, to the end that we may not be miſtaken in look. 
ing upon that as a revolution which was only a * 
of it. 
When Hugh Capet was ee king at the beginning 
of tlie third race, there was a much greater change, becauſe 
the kingdom paſſed from 2 ſtate of anarchy to ſome kind of 
a government ; bat. when Pepin aſcended the throne, there 
was only a tranſition from one government to another of 
the ſame nature. 

When Pepin was crowned king, there was only a change 
of name ; but when Hugh Capet was crowned, there was 
2 change in the nature of the thing, becauſe by uniting a 
great fief to the crown the anarchy ceaſed. 

When Pepin was crowned, the title of king was united 
to the higheſt office ; when Hugh Capet was crowned it 


was united to the greateſt fief. x 
— — — — « 
A parijcular Thing in the Ele gion of the Kings of the ſecond Race, 


WI find by the formulary * of Pepin” s conſecration, that 
Charles and Carloman were alſo anointed and bleſſed; and 
that the French nobility bound themſelves, on pain of in- 
terdiction and excommunication, never to chuſe a prince + 
of another family. | 
It appears by the wills of Charlemagne and Lewis le De- 
bonnaire, that the Franks made a choice among the king's 
children; which agrees with the above mentioned clauſe. 
And han the empire. was transferred from * 
family, the election, which befqre had been conditional, be- 
came ſimple and abfolute ; ſo that the ancient conſtitution 
was altered. 

Pepin perceiving himſelf near his end, aſſembled t the 
lords both temporal and ſpiritual. at St, Denis, and divid- 
ed his kingdom be 2tween his two ſons, Charles and Carlo- 
man. We have not the ads of, his aner ; but we find 
. 1 1 what 


* Vol. 5. of the hilorians 5 . BenediQines, page 9. 


+ Ut nuaquam de alterius lulnbi regem in ac vo praeſumant engere, ſed 
ex ipſorum. Vol. 5. of the hiſtoriaus of e page 10. | 
ln the year 768, 
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what was there tranſacted, in the author of the ancient hiſ- 
torical collection, publiſhed by Caniſius, and in + the writ- 


er of the annals of Metz, according to 1 the obſervation of 
Baluſins. Here I meet with-two things in ſome meaſure 


contradictory; that he made this diviſion with the conſent 


of the nobility, and afterwards that he made it by his pa- 
ternal authority. This proves what 1 ſaid, that the peo- 
ple's right in the ſecond race was to chuſe in the fame fa. 
mily ; it was, properly ſpeaking, rather a right of excluſion 
than that of election. 

This kind of elective right is confirmed by the records 
of the ſecond race. Such is this capitulary of the diviſion 
of the empire made by Charlemagne among his three chil- 
dren, in which, after ſettling their divifion, he fays ||, * That 


if one of the three brothers happens to have a ſon, ſuch 


© as the people ſhall be willing to chuſe as a fit perſon to 
„ ſucceed to his father's Ronny his uncles ſhall conſent 
6. tot.” 

This ſame regulation is to be met with in the divifion * 
which Lewis le Debonnaire made among his three child- 
ren, Pepin, Lewis, and Charles, in the year 837, at the 


aſſembly of Aix-la-Chapelle ; and likewiſe, in another 


diviſion, made twenty years before, by the ſame emperour, 
between Lotarius, Pepin, and Lewis. We may likewiſe 


ſee the oath which Lewis the Stammerer dan at Com— 


peigne, at his coronation. I Leuir, by the divine mercy, 
and the people's election I, appointed king, do promiſe ... . . 
What ſay is confirmed by the acts of the council of Va- 


lence 4 held in the year 890, for the election of Lewis ſon 
of Bofon to the kingdom of Arles. Lewis was there elec- 


ted ; and the principal reaſon they give for choofing him 
is, that he was of the Imperial family **, that Charles the 
Fat had conferred on him the dignity of king, and that the 
emperour Arnold had inveſted him 9 the ſceptre, and by 
the 
Ti lecti * F 
4 Edition r tom . page 188. 


1 In the 1ſt capitulary of the year 306, Baluſius' edition, page 45 art. 3. 


In Goldaſt. Imperial. Conſlitut. tome 2. page Ig. 
$ Baluſius' edition, page 574 art. 14. Si vero aliquis illorum decedens le- 


pe 08 filios reliquerit, non inter eos poteſtas ipſa dividatur, ſed potius popu- 


$ pariter conveniens, unum ex iis quem dominus voluerit eligat; & hunc 
ſenior frater in loco fratris et filii ſuſcipiat. 
J Capitulary of the year 877, Balufius' edition, page 272. 
4 in father Labbe's councils, tome 9. col. 424, and in Dumont” s corp. di- 
plomat. tome 7. art, 6. By the mother's fide, N 
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the. miniſtry of his ambaſſadours. The kingdom of Arles, 


like the other diſmembered or dependent kingdoms of Char. 
lemagne, was elective and hereditary. 


— 


CHAP. XVIII. 
| Charlemagne. 


Crnartemacne's attention was to reſtrain the power of 
the nobility within proper bounds, and to hinder them 
from oppreſſing the freemen and the clergy. He balanced 
the ſeveral orders of the ſtate, and remained perfect maſter 
of them all. The whole was united by the ſtrength of his 
genius. He led the nobility continually from one expedi- 


tion to another; giving them no time to form deſigns of 


their own, but employing them entirely in following his. 
The empire was ſupported by the greatneſs of its chief: 
The prince was great. but the man was greater. The kings 
his children were his firſt ſubjects, the inſtruments of his 
power, and patterns of obedience. He made admirable re- 
gulations; and, what was ftill more admirable, he took 
care to ſee them executed. His genius diffuſed itſelf thro? 
every part of the empire. We find in this prince's laws a 
ſpirit of forecaſt and ſagacity that compriſes every thing, 
and a certain force that makes every thing give way. All 
pretexts for evading the performance of duties are re- 
moved, neglects are corrected, abuſes reformed, or pre- 
vented. He knew how to puniſh, but he underſtood much 
better how to pardon. He was great in his deſigns, and 
fiinple in the execution of them. No prince was ever 
poſſeſſed in a higher degree of the art of performing the 
greateſt things with eaſe, and the moſt difficult with expe- 
dition. He was continually traverſiug the ſeveral parts of 
his vaſt empire, and made them feel the weight of his 
hand wherever it fell. New difficulties ſprung up on 
every fide, and on every fide he removed them. Never 
prince had more reſolution in facing dangers; never prince 
knew better how to ſhun them. He mocked all manner 
7 „ „5 
„See his 1 of the year $ Art. I, 2, 3, 4, 5, 6, 7, 
and 8. and 75 J m—_—_— 3, 8 . be ws fg 
pitulary of the year 812, page 494. art. 9, T1, and others. 


ins”, ® 
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of perils, and particularly thoſe to which great conquer- 


ours are generally ſubje&, namely conſpiracies, "This ſur- 
priſing prince was extremely moderate, of a very mild 
character, and of a plain ſimple behaviour. He loved to 
converſe freely with the lords of his court. He gave way 
perhaps too much to his paſſion for the fair ſex ; a failing, 
however, which na princewho always governedby himſelf, 
and who ſpent his life in a continual ſucceſſion of toils, may 
merit ſome indulgence. He was wonderfully exact in his 
expences; adminiſtering his demeſnes with prudence, at- 
tention, and oeconomy. A father * might learn from his 
laws how to govern his family; and we find in his capitn- 
laries the pure and ſacred ſource from whence he derived 
his riches. I ſhall add only one word more: He gave or- 
ders that + the eggs of the barons of his demeſnes, and the 
ſuperfluous herbs of his gardens, ſhould be fold ; a moſt 
wonderful oeconomy in a prince, who had diſtributed a- 
mong his people all the riches of the Lombards, and the 
immenſe treaſures of thoſe Huns who had plundered the 


univerſe, 
3 
' CHAP. Xx. ↄ 
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The fame Subje& continued. ——— 


Tad great prince was afraid leſt thoſe whom he ;otraſted | 


in different parts with the command, ſhould be inclined to 
revolt ; and thought he ſhould find more docility among 
the clergy. For this reaſon he. ereQed a great number of 
biſhoprics in Germany ||, and endowed them with yery 
large fiefs, It appears by ſome chaxters, that the. clauſes 
containing the prerogatives of thoſe fiefs, were not differ- 
ent from thoſe which were commonly inſerted in thoſe 


Tg t mough at n we find the principal ecclefi- 


aſtics 


® See the 8 Je vill i in the year $00, his 2d capituary, ofthe year b 


rh * 6, and 19. and the gth book of the capitulari ies, art. 303. * 
itul. de villis, art. ES See this whole capitulary, which is a maker. 
prudence, good 

* * among others — p14 of the archbiſhopric of price i in the ca; 

pitulary of the year 789, Baluſius' edition, page 2 

For inſtance, the prohibition to the Ein s judges againſt entering * 
the territory to demand the freda, and = 

deal concerning this in the preceding boek. , 


iſlration, and oeconomy. * 


duties. 19 good 
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aſtics of Germany inveſted with a ſovereign power. Be 
that as it may, theſe were ſome of the contrivances he uſed 
againſt the Saxons, That which he could nat expect from 
the indolenee and ſupineneſs of a vaſſal, he thought he might 
promiſe himſelf from the ſedulous attention of a biſhop, 

eſides, a vaſſal of that kind, far from making uſe of the 
conquered people againſt him, would rather ſtand in need 
of his aſſiſtance to ſupport himſelf againſt his people. 


CHAP, XX. 


The Succeſſours of Charlemagne, 


Wuxx Auguſtus Ceſar was in Egypt, he ordered Alexan- 
der's tomb to be opened; and upon their aſking him he- 
ther he was willing they ſhould open the tombs of the 
Ptolemies, he anſwered that he wanted to ſee the king, and 
not the dead. Thus, in the hiſtory of the ſecond race, we 
are continually looking for Pepin and Charlemagne ; we 
want to ſee the kings, and not the dead. | 


A prince who was the ſport of his paſſions, and a dupe 


even to his yirtues ; a prince who never underſtood rights 


ly either his own ſtrength or weakneſs ; a prince who was 


incapable of making himſelf either feared or beloved; a 
prince, in fine, who with fey vices in his heart, had all 
manner of defects in his underſtanding, took the. reins of 


lemagne. | | „ 

Lewis le Debonnaire mixing all the indulgence of an old 
huſband, with all the, weakneſs of an old king, flung his 
family into diſorder, which was followed with the downfal 
of the monarchy. He was continually altering the divi- 


fions he had made among his children. And yet theſe di- 


viſions had been confirmed each in their turn by his own 
oath, and by thoſe of his children and the nobility. This 
was as if he wanted to try the fidelity of his ſubjects; it 
was endeavouring by confuſion, ſeruples, and equivacation, 
to puzzle their obedience ; it was 'confounding the different 
rights of thoſe princes, and rendering their titles dubious, 
eſpecially at a time when there were but few ſtrong _ 
1 5 ; an 


the empire into his hand which had been held by Char- 
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and when the principal bulwark of _— was the fealty 


- ſworn and accePred. 


The emperour's children, in order to preſerve their di- 
viſions, courted the clergy, and granted them privileges 
till then unheard, Theſe privileges were ſpecious ; the cler- 

y were induced to warrant a thing which thoſe princes 
* have been glad they had authoriſed. Agobard “ re. 
preſents to Lewis le Debonnaire, his having ſent Lotarius 
to Rome, in order to have him declared emperour; and 
that he had made a diviſion of his dominions among his chil- 
dren, after having conſulted heaven by three days? faſting 
and praying. What defence could a rare prince 
make agal ainſt the attack of ſuperſtition ! It is eaſy to per- 
ceive what a ſhock the ſupreme authority muſt have twice 
received from the impriſonment of this prince, and from his 


public penance ; they wanted to degrade the King, and they 


ae the regal dignity. 


. ——— 
CHAP. XXI. 
The ſame subject colliianed.. a be 2 


Tu ſtrength which the nation had derived from Cbafle. 


magne, laſted well enough under Lewis le Debonndire, to 
enable the Nate to ſupport its gr andeur, and to command 
feſpect from ſtrangers. This prince? 8 underſtabdin was 
weak, hut the nation was watlike. The royal au ority 
declined at home, though there ſeemd to be no diminution 
of power abroad. 

Charlemagne, his father, and grandfather, were ſucceſſive 
tulers of the monarchy, 'The Art flattered the avarice of 


| the ſoldiets ; the other two that of the clergy ; and the child. 
zen of Lewis le Debonnaire, excited the ambition of both. 


In the French conſtitution, the whole power of the ſtats 
was lodged in the bands of the king, the nobility, and clergy. 
Charles Martel, Pepin, and Charlemagne, joined ſometimes 


their intereſt with one of thoſe parties to check the other, 


and generally with both : But the children of Lewis le De- 
bonnaire disjoined both thoſe bodies from the king, b 
which mean the Naga! authority way too much debilitated. 


CHAP. 
7 dee his letters. 
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CHAP. XXII. 


— Tk e ſame Subject continued. 

Tux N reaſon to repent the protection they had 
given to Lewis le Debonnaire's children. This prince, as 
I have already obſerved, had never given “ any of the 
church-lands by precepts to the laity ; but it was not long 
before Lotarius in Italy, and Pepin in Aquitaine, quitted 
Charlemagne's plan, and reſumed that of Charles Martel, 
The clergy had recourſe to the emperour againſt his child. 
ren, but they themſelves had weakened the authority they 
ſued. In Aquitaine ſome condeſcenſion was ſhewn, but none 
in Italy. 

* The civil wars with which the life of Lewis le Debon. 
naire had been embroiled, were the ſeed of thoſe which fol- 
lowed his death. The three brothers, Lotarius, Lewis, 
and Charles, endeavoured each to bring over the nobility 
to their party. To thoſe therefore who were willing to 
follow them, they granted the church-lands by precepts; 
ſo that to gain the nobility, they ſacrificed the clergy. 
= We find in the capitularies , that thoſe princes were 
obliged to yield to the importunity of ſo many demands, 
and that what they would not often have freely granted, 
was extorted from them : We ſee that the clergy thought 
themſelves more oppreſſed by the nobility than by the 
kings. It appears alſo, that Charles the Bald ft became 
the greateſt enemy of the patrimony of the wr eoam 

r * — 7 nen 8. ter 
_* See what the biſhops ſay in the ſynod, of the year 845, apud Teudonis 
villam, art. 4. s + * 


Ll 
- 
4 * 
- 


+ See the fynod in che year B4g, apud Teudonis villam, art 3, and 4. 


which gives a very exact deſcription of things; as alſo that of the ſame year, 
held at the palace of Vernes, art. 12. and the ſynod of Beauvais alſo in the 
ſame year, art. 3, 4, and 6. and the capitulary in villa Sparnaco, in the year 
846, art: 20. and the letter which the biſhops aſſembled at Rheims wrote, in 
858, to Lewis king of Germany, art, 8.: | | 


+ See the capitulary in villa Sparnaco, in the year 846. The nobility had 


ſet the king againſt the biſhops, in ſomuch that he expelled them from the 


aſſembly ; ſome canons of the ſyuods were picked out, and they were told 


that theſe were the only ones which ſhould be obſerved ; nothing was grant- 
ed them but what was impoſſible to be refuſed. See art. 20, 21, 22. See 
alſo the letter which the biſhops aſſembled at Rheims wrote, in the year 858, 
to Lewis king of Germany, and the edict of Piſtes, in the year 864, art. 4. 


4 
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ther he was moſt incenſed againſt them for having de- 
graded his father on their account, or whether he was the 
moſt timorous. Be this as it may, we mect with * conti - 
nual quarrels in the capitularies between the clergy who 
demanded their lands, and the nobility who refuſed, evad- 
ed, or deferred to reſtore them; and the Kings between 
both. _ - 
The ſituation of things at that time is a ſpectacle really 
deſcrying of pity, While Lewis le Debonnaire made im- 
menſe donations out of his demeſnes to the church, his 
children diſtributed the poſſeſſions of the clergy among the 
laity. The ſame hand which founded new abbies, often 
pulled down the old ones. The clergy had no fixed ſtate z 
one moment they were ſtripped, another they received 
fatisfaQion ; but the crown was continually loſing. 
Towards the cloſe of the reign of Charles the Bald, and 
from that time forward, there was an end of the diſputes 
of the clergy and laity, concerning the reſtitution of lands. 
The biſhops indeed breathed out ſtill a few ſighs in their 


remonſtrances to Charles the Bald, which we find in the 


capitulary of the year 856, and in the letter + they wrate 
to Lewis king of Germany, in the year 858; But they 
propoſed things and challenged promiſes ſo often eluded, 
that we plainly ſee they had no longer 1 hopes of ob 
taining their deſire. 1 and x 
All that could be expected then, was t to repair i in ge- 
neral the injuries done both to church and ſtate The 


kings engaged not to deprive their vaſſals of their freemen, 


and not to give away the church lands any more by pre. 


cept || ; ſo that the intereſts of the * and nobility 


 leemed _ to be united, 
2 The 


- - * 
% „ SES 2 


2 „ — 1 in villa Sparnacs,.. see allo 


the capitulary of the aſſembly held apud | Marſnam, in the year 847, art. 4. 
herein the clergy reduced themſelves to demand only the reſtitution of 
what they had been poſſeſſed of under Lewis le Debounaire. Sce alſo the 
capitulary of the year 851. apud Marſuam, art, 6, and 7. which confirms the 
nobility and clergy in their ſeveral poſſe ſſions; and that apud Bonoilum, in 
the year 856, which is a remonſtrance of the biſhops to the king, becauſe 
the evils, after ſo many laws; had not been remedicd; and in fine, the let- 
ter which the biſhops aſſembled at Rheims wrote, in the year 858, to Lewis 
N of Thy art, 8, 

Ny t Sec the capit pitulkey of thor 2 . ie , 
* Charte the Bald, in the ſynod of Soiſſons, ſays that he had promiſed the 
not to iſſue out any more epts relating to church Bade. Capi» 

9 2 of the year 853, art. IT, | Bae edition, tome 2. page $6, 
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The dreadful depredations of the Normans, as I have 
already obſerved; contributed greatly to 8 an end to 
thoſe quarrels. . * 

The authority of our kings dimiviſhing every day, both 
for the reaſons already given, and thoſe which I ſhall give 
hereafter, they thought they had no better reſource left, 
than to put themſelves in the hands of the clergy. But 
the clergy had weakened the power of the kings, and the 
Rage had weakened the influence of the clergy. © 

In vain did Charles the Bald, and his ſueceſſours call in 
tes church tu ſupport the ſtate, and to prevent its fall; in 
vain did they avail themſelves of the * reſpect the people 
hat for that body, to maintain that which they ſhould have 
alſo for their prinee ; in vain did they endeavour $10 give 
an authority to their laws by that of the eanons; in vain 
did they join the ecoleſiaſtie ꝑ with the civil puniſhments ; 
in vain to countetbalance the authority of the count did 
they give to each biſhop the title of their eommiſſary in 
the ſeveral provinces: It was impoſſible for the clergy to 
repair the miſchief they had done; and a terrible misfor« 
tune; of which 1 ſhall * no; us the em 
the ans 1 „ 2% ate. 
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14 — freemen * led * the enemy by 


their count, apd the pin. Ip de lord. This was the 
4 reaſon 


* See 2 thi mpiendany af - dals Saponarias, in the year : 
359, art. 3. Venilon, ith 1 made archi p —— Sens, has conſccrated 
me; and I ought not to be expelled the kingdom by any body,“ ſaltem 
ſite audientia & judicio epiſcoporum, quorum miniſterio in regem ſum con- 
ſecratus, & qui throni Dei ſunt. dicti, av 22 Deus ſedet, & per quos ſua 
decernit judicia, quorum pategnis cotreckionibus & caltigatoriis judic lis me 
ſubdert ſuĩ paratus, & in 2 ſum ſubditus. 

+ See the capitulary o les the Bald, de Cariſia co, is the year "4 
Baluſius' edition, tome 2. page 88. art 12, 3, 4, and 7 

t See the ſynod of Piſtes, in the year 862, art. 4.404 the Capitulary of 
Carloman and of Lewis II. 2 2 palatium, in the year 883, art. 4. 
and 5 

4 Cephnliry of the year 276, * Charles the Bald, in ſynodo Ponti - 
gonenſi, Balyſius' edition, art. 22. 


Chap. 23. OFLAWS. 369 
reaſon that the ſeveral orders of the ſtate balanced each 
other; and though the king's vaſlals had other vaſſals un- 
der them, yet they might be overawed by the count, who 
was at the head of all the freemen of the monarehy. 

The freemen * were not allowed at firſt to vow fealty for 
a fief; but in proceſs of time this was permitted: And I 
find that this change was made during the time that elap- 
ſed from the reign of Gontram to that of Charlemagne, 
This I prove by the — that may be drawn be- 

tween the treaty of Andely +, figned by Gontram, Chil- 

= and Queen Brunechild, and the ſ diviſion made by 
Charlem among his — as well as a like diviſion 
made by Lewis le Debonnaire. Theſe three acts contain 
pretty near the ſame regulations, with regard to the vaſſals: 
And as they regulate the very ſame points, under almoſt 
the ſame circumſtances, the ſpirit, as well as the letter, of 
thoſe three treaties, are very near the ſame in this re- 
if 
NE as to what concerns the freemen, there is a capital 
difference. The treaty of Andely does not — — they 
might vow fealty for a fief ; whereas we fi 
fions of Charlemagne and Lewis le Debonnaire, expreſs 
clauſes to empower them to vow fealty. This ſhews that 
a new uſage had been introduced after the treaty of Ande- 
ly, 28 the freemen were become capable of this great 
e have haf ppened whe Charles Martel, after 
diſtributing the church lands to his ſoldiers, in ſief, 
and partly as allodia, made a kind of revolution in the 
feudal laws. It is very probable that the nobility who 
were ſeiſed already of fiefs, found a greater advantage in 
receiving the new grants as allodia ; and that the freemen 
thought themſelves happy in accepting them as fiefs. 


Vol. II. A2 : CHAP. 


* See; what has been ſaid already, book xxx. laſt chapter towards the end: 
— of Tours, book ix. 

See the following chapter, where I ſhall ſpeak more . 
diviſions ; R 
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CaanraacyB, i an the. diviſion - mentioned in the pre. of 


ns eden ter, grained, that after his 5 the vaſſals o 
belonging tg each ki ng. ſhould be permitted to receive be- 
aefices.in,their-own prince's dominions, and not in thoſe + a 
of another; whereas they 4 might keep their allodial 7 
eſtates. in any of their dominions. But he adds ||, that 
every freeman might after the death of his lord vow feal- be 
ty in any of the three kingdoms, to whom he pleaſed, as 0 
well as he that never had had a lord. We find the ſame by 
regulations in the diviſion which Lewis le Debonnaire II; 
made among bis children in the NN, uren 3 
„Baut though the freemen had vowed fealty for x A, fief, vet Pi 
the count's militia was not, thereby weakened ; the 4 ke 
man way ſtill obliged to contribute for his, allodium, and to Þ. 
get people ready for the ſervice belonging to it, at the pro · +; 
vortiog gf one man to four manors ; or elſe to procure 2 | 
mag that ſhould ſerve, the fief in his ſtead. And when 44 
ome. ahuſes had been introduced upon this head, the were 7 
:xedrefſed, a3 appears by the conſtitutions 950 harle- 8 
magne, and by that of Nr king of lh, which 15 + 
Dunk ther. 1 
Ihe remark. made, by. Milorians, that the battle © of Fon- + 
tenay. Way cho xuin of che ge is very true; but 1 
Lat; asl 30 18 910131 40 33 + 4337 +5 beg 1a 


» * Trothe bear ed beg en Lewis; it is noted by 
Goldaſt, and by Baluſius, tome Se 7 bd 0 q fe 


af W c hich is aghecadle to the treaty ot Andely in Gre- C( 


Ix. - Sinn 
97 —.— here is an mentian made of this che oats, „ Andely. | 
In, — Noe I. page 574. Licentiam rb unuſqui que liber n 


homo qu ſeniorem non habverit, cuicumque ex his tribus fratribus voluerit, 
4e commendatdi;iart. 9. ,Sre: alſo the divigon made by tha.eme emperour, u 


in the year 837 Art-. Baluſius“ edition, page 686. 4 
$ In ches yar 811. Balu —— page art. 7 and 8. and | 
that of theyear $12; ibid. page 490. art. 1. Ut omnia liber homo qui qua * 
tuor mantiſos veſtizos de propric ſuo, five de alicujus deneficio, habet iple ſc ſe 


-praparet,'& ipſs in hoſtem pergat, five cum ſeniore ſuo, &c. See alſo the n 
a 


capitulary of the year $07, Balufius! edition, tome I. page 458. 
© In the year 793, inſerted in the law of the Lombards, book iii. dit. 9. 


chap. g. 


I. 


t 


eee 


beg leave to caſt an eye on the unhappy conſequences of 
that day. * — 

Some time after that battle, the three brothers, Lotari- 
us, Lewis, and Charles, made a treaty *, wherein I find 
ſome clauſes which muſt have altered the whole political 
ſyſtem of the French government. 

In che declaration + which Charles made to the people 
of that part of the N relating to them, he ſays, that t 
every freeman might chuſe "hom he pleaſed For his lord, 
2255 the kin or any of the nobility. "Before chis 

the freeman mig 85 vow fealty for a flef; but his 
adler Kill cotitinued under the immediate power of the 
king that is, under the count's juriſdiction; and he de- 
pended on the lord to whom Hhe had vowed fealty, only on 
account of the fief which he had obtained. After that 
treaty every freeman had a right to ſubje& his allodium to 
the King, or to any other lord, as he thought proper. The 
queſtion is not concerning thoſe who put themſelves under 
the protection of another for a fief, but about thoſe who 
chapged their allodium into a fief, and withdrew themſelves, | 
as it were, from the civil juriſdiction, to enter under the 


feudal power of the King, or of the lord ere they 


thou ht fit to chuſe. 
"Thus i it was that thoſe who formerly were ily undet | 


Er king g's 1 98. as freemen under the count, became i in- 

1 J als one of another; fince every e 

chuſe whom he pleaſed, for * lord. tue "King, oF y of 
u 


the nobility. ler 
2. If a man hes ed an x which he poſſeſſed i in 
perpetuity, into a fief, this new fief could no longer be on- 
for life. Hence we ſer, & ſhort time after, 4 
1 for giving the fiefs to the children of the preſent poſ- 
ſeſſor: It was made by Chartes the Bald, one of the three 
contracting princes. 
What has been , ſaid concerning the liberty every free- 
man had i in che monarchy, after the treaty of the three 


20 ien 24 231, A. 4. 2. 4 Bas an Kt r brothers, 
An the harley! quored by Aubert Lemire, and Baluſius, tome 2. page 
42. Conventus apud Mat ſnam. + Adnunciatio. 


t Ut unuſquiſque liter homo i in noſtro reno ſeniorem quem voluerit in 
nobis, et in noſtris fidelibus, accipiat. Art. a. of the declaration of Charles. 
Capitulary of the year 877, tit. 53. att 9. & 10. apud Cariſiacum. Si- 
militer & de noſtris vaſſalis faciendum eft, &c. This capitulary relates to 
another of the (une yrar/and ef the fag plate, art. 
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brothers, of chooſing whom he pleaſed for his lord, the 
king, or any of the nobility, is confirmed by the act ſubſe. 

at to that Line, | 

In the reigu * of Charlemagne, when a vaſſal had re. 
dived | z thing of a lord, were it worth only a ſol, he could 
not afterwards quit him. But, under Charles the Bald, 
the vaſſals + might follow their intereſts or their caprice 
with impunity ; and this prince explains himſelf fo ſtrong. 
ty on this ſubject, that he ſeems rather to .encourage them 


to enjoy this liberty, than to reſtrain it. In Charle- 


Bere time, benefices were rather perſonal than real; 
ards ey became rather real than perſonal. 


a? — * — n 
2581) 5. CHAP. XXV. 


+ © Changes in the Fiek, 


Tix fame changes happened in the fiefs, as in the allodia. 
We find by the capitulary 1 of Compeigne, under King 
Pepin, that thoſe who had received a beneſice from the 
king, gave a part of this benefice to different bondmen; but 
parts were not diſtin from the whole. The king 
revoked them when he revoked the whole; and, at the 
death of the king's vaſſal, the rear- vaſſal loft alſo his rear- 
fief; and a new beneficiary ſucceeded, who likewiſe eftab- 
liſhed new rear-vaſſals. Thus it was the perſon, and not 
the rear-flef, that-depended on the fief: On the one hand, 
the rear-vaſſal returned to the king, becauſe he was not 
tied for ever to the vaſfal ; and the rear-ficf returned alſo 
to the king, becauſe it was the fief itſelf, and not a depen- 
dence of it. 
Such was the rear vaſſalage, while: the Beis u were during 
pleaſure ; 
» Capitulary of Alx ha-Chapelle, in the year 813, art. 16. Quod nullus 
ſeniorem ſuum dimittat, poſtquam ab eo acceperit valente — vane; 
andthe capitulary of Pepin, in the year [78 3; art. 35. 

.+ See the ca pitulary de Caxiſiaco, in che year 856, art. 10, od I 
luſius — tome 2. page 83, in which the king, together with t 21255 
ſpiritual and temporal. agreed to this: Et ſi — 4 de vobis ſit, cui ſuus ſe- 
nioratus non placet, & illi ſimulat ad alium ſeviorem melius quam ad alum 
acaptare poſſit. veniat ad illum, et ipſe tranquillo et pacifiea animo donet illi 
comeatum et quod Deus illi cupierit ad alium ſeniorem acaptars. * 
rit, pacifice habeat. % ( 
t In che year 757, art. 6. Baluſils edition, page 181. 4 


| 
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eaſure; and ſuch was it alſo, while they were for life. 

his was altered when the fets deſcended to the next heirs, 
and the rear-fiefs the ſame, That which was held before 
immediately of the king, was held now mediately ; and 
the regal power was thrown back, as it were, one degree; 
ſometimes two, and ofrentimes more. 

We find in the books of the fiefs, that though the 
king's vaſſals might give away in fief, that is, in rear-fief 
to the King, yet theſe rear-vaſſals or petty vavaſors could 
not give a ſo in fi-f; ſo that whatever they had given, 
they might always reſume. Beſides, a grant of that, king 
did not deſcend to the children like the fiefs, becauſe it 
was not ſuppoſed to have been made according to the law 
of the fiefs. 

If we compare the ſituation in which the rear · vaſſalage 
was at the time when the two Milaneſe ſenators wrote 
that book, to what it was under King Pepin, we ſhall find 
that the Tear-fiefs preſerved F their ape nature 
longer than the fiefs. 4 4 

But when thoſe ſenators wrote, ſuch general * 
had been made to this rule, as had almoſt aboliſhed it. 
For if a perſon 1, who had received a fief of a rear-vaſſal, 
happened to follow him upon any expedition to Rome, he 
was intitled to all the privileges of a vaſſal. In like man- 
ner, if he had given money to the rear- vaſſal to obtain the 
fef, the latter could not take it from him, nor hintler him 
from tranſmitting it to his ſon, till he returned) him his 


money. In fine, this rule | was ne why, the 
ſenate of Milan. | Havi arty - 
I hy ruten ' ö 4 214: 01 7909 0 
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4 bow; Y eee 


„ler * T At leaft, cn rm ' | 


374 THE SPIRIT Book XXX1, 


„ron 


war whatſoever: z they admitted of no excuſes, and if the 
count ,exempted. any ane, he was liadle himſelf to be 
But the herr of the three brothers made a 
reſtriftion + upon this head, which reſcued the nobility, as 
it weren out of the king's hands; they were no longer 
obliged do ſerve i in time of war, but when the war was de. 
fenſive. In others, they were at liberty to follow their 
lord, or to mind their buſineſs, _.. 

The death of an hundred thouſan d F bath.” at the battle 
of Fontenay, made the few remains of the nobility ima. 
gine, that by the private. quarrels: of their kings, about 
their reſpeQive ſhares, they ſhould oy utterly exterminat. 

ed; and that{their ambition and jealouſy would cauſe the 
effuſion of what little blood was left. A law was there. 
fore paſſed, that the nobility ſhould not be obliged to ſerve 
their princes in the wars, unleſs it was to defend the ſtate 
againſt foreign wen. This law. . for ſeve· 
ral ages. to Selle „n enn 
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* * Ghanges which happened in the great agen and in th Fic 


$513 2s 98 g 
x FO thing ſeemed to. be infected with. A particular vice, 
and to be corrupted at one and the ſame time. I took no- 
mice that in the beginning ſeveral fiefs had been alienated 
aw perpttuity ;, but thoſe were particular gaſes, and the 
- vefs: inn gengral preſerved their nature; ſo that if the 
ard wn. luſti ſome flefs, the had. ſubſtituted pthers in their 
ſtead ii Aike wiſe took notice, that the crown had never 


ted che grant offices, u. perpetunty . 


* 


1 Marfoae, i in aa pho", Palofiue edition, page 42. 
t Volumus ut, cujuſcumque noſtrum homo, in cujuſcumque regno ſit, 
Is ſenif6Þe fob in hoſtein; vel alis fs wieiliaribus; pergat, niG talis regni in- 
Ls dicum; quod abſit accederit, ut m populus illi- 
us're 12 gn llentam cottmuniter pergut. Art. 5. 
WE Liv of Oy king of the Romans among 2 
te Ae law, A ot ef — $ 2. in Kebard. 
retend, that the county ET: of. Toulouſe had been 
Fay by "by Chatter Ns ME ad pales paſſed by inhetitatice dowh to Bd th 
8 t; but, if this be true, it was owing to ſome circumſlances, which 
might mie deen an inducement to chaſe the counts of Toulouſe from among 
the « children of the laſt poſſefſor. | 
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But Charles the Bald made a general regulation, which 
equally affected the great offices and the ſiefs: He or- 
dained in his capitularies, that the 1 counties fhauld be 
given to the count's children, and that this regutiog 
ſhould alſo take place in reſpect to the fie... 

We ſhall ſee preſently 'that this repulatiqqrookred a 
much greater extent, inſomuch that the great offices and 
fiefs went even to more diſtant relations. From thence it 
followed, that the greateſt part of the lords, who held im- 
mediately of the crown, held now only mediately. Thoſe 
counts who formerly adminiftered juſtice in the king's pla- 
cita, and who led the freemen againſt the enemy found 
themſelves ſituated between the king and his ſteemenj 
and the king's power was removed er off anothor des 

ree. ; $38.05 
g Again, it appears by the capitularies 0, chit. the-counta 
had benefices annexed to their count, and vaſſals under 
them. When the counties became hereditary, the countis 


vaſſals were no longer the immediate vaſſals of the King; 


and the benefices annexed to the counties were no longer 
the king's beneſices: the counts grew powerful, becauſe 
the valet they had nt under them enabled * to 


. procure others, 


In order to be convinced how mah the monarchy was 
thereby weakened towards the end of the ſecond race, we 
have only to turn our eyes to what happened at the be- 
inning « of the third, when the multiplieity of wands 

lung the great vaſſals into deſpair. 04 19,9 24} 40 

Tt was a Fer + of the kingdom, that when'the elder 
brothers, had given ſhares tq their younger brothers, 
the latter paid homage to the elder ; ſo that the reign- 
ing lord held them only as 2 reur-fief.. Philip Au- 


guts, the duke of Burgundy, the counts of Nevers, 


„St. Paul, Dampierre, and other lords, declared 


that i heneeforward, whether the _ was . by ſuc- . 
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peſſion, or otherwiſe, the whole ſhould be held always of 
the ſame lord, without any intermediation This ordi. 
nance was not enerally followed; for, as I have elſe. 
where obſerved, it was- .mpoſiible-to--make general ordi. 
nances at that time ; but many of our cuſtoms were regu. 


lated by them. "Fiz To H9 
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when, the poſſeſſor of a great office or of a fief left a ſon at 
his, death, the office or fief ſhould devolve to him. It 
would be a difficult matter to trace the progreſs of the 
abuſes, wbich;from thence - reſulted, and of the extenſion 
given to that law in each country. I find in the books 
of ghe fiefs, that, towards the beginning of the reign of the 
Conrad II. the fiefs ſituated in his dominions did 


EMPETOT 
pat geſeend to the grandchildren: they deſcended only to one 
 ofithe laſt poſſeſſour's children +, who had been choſen by 


dhe lord: thus the fiefs were given by a kind of cleftion, 
which the lord made among the children. CIT 
We have explained, in the ſeventeenth chapter of this 
book, in what manner the crown was, in ſome reſpects, 
ij Tl and in others hereditary, under the ſecond race. 
bY was beregitary, - becauſe the kings were always taken 
from. that family, and becauſe the children ſucceeded ; it 
was elective, oy reaſon the people choſe from amongſt the 
children. As things of a ſimilar nature move generally 
alike, and one political law is conſtantly relative to ano- 
Ne ſame ſpirit. was followed ſ in the ſuceeſſion of 
efs, as had been followed in the ſucceſſion to the crown. 


5 the fiefs were tranſmitted to the children by the 


15 t of ſucceſſion, as. well. as of election; and each fief 
* 5 become both elective and hereditary, like the crown. 


a right of * in N prion e not 
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have.gbſerved, that -Charles the Bald ordained, that 
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Chap. 9; 0 r Laws 355 
ſubſiſting at the time of the authors F of the bosks of 
bels, chat is, 1 in . * of the ee wheat 


2 8 


| Ir is mentioned in the books of the fiefs, that when + the 


emperour Conrad ſet out for Rome, the vaſſal in his ſer- 
vice preſented a petition to him, that he would pleaſe to 


- make a law, that the fiefs which deſcended to the children 


ſhould deſcend alfo to the grandchildren ; and that he 
whoſe brother died without legitimate heirs, might ſucceed 
to the fief which. had belonged to theww ten father : 
This was granted. us, 

In the ſame place it 3 is ſaid, (and we ate to o kemennber, 
that thoſe writers lived at the time of the empetrour Fre- 
deric I.) that the ancient civilians 3 had. always been of 
opinion, that the ſucceſſion of fiefs in a collateral line did 
not extend further than to couſin-germans by the father's 
ſide, though of late it was carried as far as the ſeventh de- 

ee, as by the new code they had extended it in a direct 
fur z in infinitum. It is thus Wat W mem * 
ſibly extended. 

All theſe things ſuppoſed; the bars: 1 of _ 
tory of France is ſufficient to ſhow, that the perpetuity 
fiefs was eſtabliſhed earlier in France than in German 
Towards the commeneement of the reign of the emperbur 
Conrad II. in 1024, things were upon the fame footing 
{till in Germany, as they had heen in'France under” the 
reign of Charles the Bald, who died in 87) But — 
were the changes made in France after the feigu 
Charles the Bald, tliat unn the Simple found him- 


elk 


4 


hodie ita Rabilitum eſt, ut ad omnes 0 veniat. Bock * 

of the ela, tit. . t Gerardus Niger and Aubertus de Orto. 
Cum vero Conragus Romam proſiciſceretur, petitum eſt æ fidelibud qui 
in ejus crant ghar, ut, ab eo promulgata, hoc etiam ad Depotes ex fi, 


© 
_ lis producere di naretur ; * ut frater fratri fine legitimo herede defuncto, 


in bent icio quod eorum patris fuit, ſuccedat. Book I. of den on T. 
18 Cujas has proved it extremehy well. 8 
Sciendum eſt, quod bene ficium advenientes ex latere — "a 
eles non progreditur ſucceſſione ab antiquis ſapientibus conſtiutum, licer 
moderno tampore uſque ad ſeptimum geniculum fit uſurpatum, quod in 
maſculis deſcendentibus novo jure in inſinitum extenditur. Ibid. 
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ſelf unable to diſpute with a foreign houſe his inconteſ. 
table rights to the empire; and, in fine, that, in Hugh 
Capet's time, the reigning family, ſtripped of all its 4 
meſnes, was uo longer able to maintain the crown. 

The weak underſtanding of Charles the Bald produced 
an equal weakneſs in the French monarchy. But as Lew. 
is king of Germany, his brother, and ſome of his ſucceſ. 
ſours, were men of better parts, their government preſery. 
ed its vigour much 3 

Zut, what do I ſay? perhaps the flegmatic temper, and, 
if I dare uſe the expreſſion, the immutability of ſpirit pe- 
culiar to the German nation, made a longer ſtand than 
that of the French nation, againſt this diſpoſition of things, 
which perpetuated the hefs, by a natural tendency, in fa- 
milies. 

Beſides, the kingdom of Germany was not laid waſte, and 
annihilated, as it were, like that of France, by that parti. 
cular kind of war with which it had been harrafled by the 
Notmans and Saracens. There were leſs riches in Ger. 
many, fewer cities to plunder, leſs coaſts to ſcour, more 
marſhes to get over, more foreſts to penetrate. The ptin- 
ces who did not᷑ ſee every inſtant their-dominions ready to 
fall ts pieces, had leſs need of their vaſſals, and conſequent- 
ly had leſs dependence on them. And in all probability. 
if the emperours of Germany had not been obliged to be 
crowned at Rome, and to make continual expeditions inta 
Itaty, the fiefs would have — _ (prone: Nas 
tu much longer in e n 4 Hh 
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the cities of Rheims and Laon, were left expoſed to their 


Chap. 32. OFLAWS. 370 
tween Charles the Simple and the emperour Henty I. wh 
had ſucceeded to Conrad. It 18 ealled the compact ot 
Bonn *, Theſe two princes met ima veſſel, whieb had 
been placed in the middte of thie Rhine, and ſwore eternal 
friendſhip. They uſed on this occaſion an excellent mid. 
dle term. Charles took the title of king of Weſt France, 
and Henry that of king of Eaſt France. Charles contrac- 
ted with the king of Germany, * vat with * e 
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jo what Manner the Crown cM S n en, 
8 


Tan inhetitance of the bfi, nod W hs eſtabli ag 
of-rear-fiefs, extinguiſhed the political, and formed a feu- 
dal government. Inſtead of that prodigious yan — 
vaſſals who were formerly under the king, t 

a fem only, on whom. the others depen — 
had ſcarce any longer a direct authority; a * "which 
was to paſs through fo many, and through ſuch ; gr f 
powers, either ſtopt or was loſt before it reached its ter 
Thoſe great vaſſals would no longer obey ; and they — 
made uſe of their rear · vaſſals to 5 

The kings deprived of their demeſnes, and 


mercy ; the tree ſtretched out its branches too far, and the 
head was withered. The kingdom found itſelf without 2 
demeſne, as the empire; is t preſent. The crown was 
therefore given to one of the moſt potent vaſlals. 

The Normans ravaged the kingdom; they — 
kind of boats or ſmall veſſels, entered the mouths of rivers. 
and laid the country waſte on both ſides. The cities 
Orleans + and Paris put a ſtop to thoſe plunderets, ſo 
they could not Ae further, either on the Seine dry th 
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held in his hands the two keys of the unhappy remains of 
the Kingdom; the crown was conferred upon him as the 
only perſon able to defend it. It is thus the empire was 
afterwards given to a family whoſe dominions rm ſo 
ſtrong a harriet againſt the Turks. 

The empire went from Chatlemugne's family, at 2 
time when the inheritance of- fiefs was eſtabliſhed only ag 
a mere eondeſcendence. It even appears, that it obtained 
much later among the Germans than among the French; 
which was the reaſon that the empire, conſidered as a fief, 
was elective. On the contrary, when the crown of France 
went from the family of Charlemagne, the fiefs were real. 
ly hereditary in this kingdom; and the crown, as a great 
fief, was alſo hereditary, © 

But it is very wrong to refer to the very moment of 
this revolution, all the changes which had already hap- 
pened, or happened afterwards. The whole was reduced 
to two 'events; the reigning family r and the 


crown was united to a great fief. 
3 818 — ä — — 
er CHAP. XXXII. :q 
5 e Conſequences of the rere of Fc. 


Faox the * of the fiefs it followed, that 72 right 
of ſenioxitꝝ, or primogeniture, was eſtabliſhed among the 
French. This right was quite unknown under the firſt 
race ; the crown was divided among the brothers, the 
allodia were divided in the ſame manner ; and as the fiefs, 
whether precarious. or for life, were not an object of ſuc- 
ceſhon, neither could they, be of diviſion. 

Under the ſecond race, the title of emperour which Lew- 
is le Debonnaire enjoyed, and with, which be honoured 
his eldeſt ſon Lotarius, made him think of giving this 
Prince a ing. of ſuperiority over bis younger brothers, 
The two kings f were obliged to wait upon the emperour 
every year, to carry. him preſents, and to receive much 
1 from him z they were to, conſult with him upon 


common 


Senke apt the hey th 17, whic cant the it of loi. | 


Mb 
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three days faſt, and by the celebration of the holy factifi- 


| thers, and that he had given the preference to the elder ; 


ſions was become general, they were f 1 157 "A 
tri. 44d 63 11 2 [SW 7 :113 of; 3? 


of heir, and at firſt was paid even in a direct 


common affairs. This is what inſpired Lotarius with 
thoſe pretences which met with ſuch bad ſucceſs, ; Mhen 
Agobard || wrote in favour of this prince, he alleged the 
emperogr's own regulation, ho had aſſociated Lotarius to 
the empire, after he had conſulted; the Almighty by a 


ces ;. after the nation had ſworn allegiance to him, which 
they could not refuſe without perjuring themſelves, and 
after he had ſent Lotarius to Rome to be confirmed by the 
He lays a ſtreſs upon all this, and not upon his 
right of primogeniture. He ſays indeed, that the em- 
perour had deſigned a diviſion among the younger bro- 


but ſaying he had preferred the elder, was ſaying, at the 
ſame time, that he might have preferred his. younger bro- 
thers. 

But as ſoon as the ſiefs were become hereditary, the 
right of ſeniority was eſtabliſhed in the ſucceſſian of the 
fiefs ; and for the ſame reaſon in that of the crown, which 
was the great fief. The ancient law of diviſions was no 
longer ſubſiſting; the fiefs being charged. with a ſervice, 
the poſſeſſour muſt have been enabled to diſcharge it. The 
right of primogeniture was eſtabliſhed, and the reaſon of 
the feudal law forced that of the political or civil law. 

As the fiefs deſcended to the children of the poſſeſſour, 
the lords loſſ the liberty of diſpoſing of them; and, in or- 
der to indemnify themſelves on that account, they eſtab- 
liſhed what they called the right of «redemption, whereof 
mention is made in our cuſtoms, which at firſt was paid 
in a direct line, and by uſage came after wurde to de paid 
only 1 in a collateral line, 9 

The fiefs were ſoon rendered trabsferable to lege. 
as a patrimonial eſtate. This gave riſe to the right of f 
of alienation, which were cſtabjiſhed al moſt tron 2 
whole kingdom. Thefe rights were arbitrary im £1 
ginning ; but when the Fs el of grantin theſe Sar 


The right of redemption was to be EXIT 


— 8 A letters vßes N fubje, YE een eg t abt 
IJ See —— of nen on the fiets* 


ͤͤ—m—ũ ẽ⁵ — — —u—E— D: —ä - 


382 THE SPIRIT Book XXXI. 
moſt: general euſtom had fixed it to one year's income 
This was hurthenſome and inconvenient to the vaſſal, and 
affected in ame meuſure, the fief itfelf. It was . a. 
greed in the act of homage, that tlie lord ſhould no 
Longer demand more than a certain ſum of money for the 
redemption, which, by the changes incident to money; be. 
dame aſterwards of no manner of importance. Thus the 
rigit uf redemption is in our days reduced almoſt to no. 
thing; vrhile tliat of the-fines: of alienation is continued in 
ats folb extent. As this right concerned neither the vaſſal 
northis:heirs, but was à fortuitous caſe; which no one was 
obligedto foreſee or expect; theſe kinds of ſtipulations 
were not made, and yr e to pay a wn _an 
of the: Pre 
When the flefs were for life, they-could not give a part 


of a fief to hold in perpetuity, as a rear-ſief; for it would 


have been abſurd that a perſon who had only the uſufruct 


of a thing ſnould diſpofe of the property of it. But as 
ſoum as they became perpetual, this was permitted, with 


ſome reſtrictions made by the cuſtoms t, which» was WOE 


they-call diſmembering of their fle. 
The perpetuity: af the fiefs having eſtabliſhed the right 
vf redemption; the-daughters- were rendered capable of 
ſucceediag to a fiefy in default of male iſſue. For when 
the lord · ga de the fief to his daughter. he multiplied the 
cafes of his right of redemption, becauſe the huſband was 
obliged to phy it as Well as the wiſe . This regulation 
vould not tales place in regurd to the crown; for as it was 
not held of any one, there could be no right of n 
over ng 
The daughter of Willizm V. count of Toulouſe, did 
hot; ſucesed to the county. Afﬀtefwards, Eleanor ſueceed- 
eto qtita ine, and Mathildis to Normandy; and the 
right of ithe ſacceſſiot / of females ſeemed fo. well eſtabliſh- 


et in thoſe days; that Lewis the Voung, after his divorce 


Eleanor, made no difficulty in reſtoring Guyenne to 
Ver. . h By the ſe two laſt. inftapces, followed cloſe to the 


3316 11 21? 32 5 * oem. r firſt, 
0 veral of | theſe.cany VET I 121 c Mer as in the regiſter- 
BE 9 25 0 00 in Poĩton, of which 
(Fm ſome . 


hd bye. fi — abt idge 185 fel, 6 is, 71 a portion of 1 1. 
3 Fee: eg the portion, Which t Rey. n diſmember. 
1 bis was the reaſon that the lor obliged the widow to marry again, 
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firſt, the general law by which the women were called to 
the ſucceſſion of fiefs, muſt have been introduced much 
later into the county of Toulouſe, than anto the — 
provinces of the kingdom. 

The conſtitution of ſeveral kingdoms of Se fol 
lowed the actual ſituation, in which the fiefs were when 
thoſe Kingdoms were founded. The women ſncceeded 
neither to the crown of France, nor to the empire, becauſe, 
at the eſtabliſnment of thoſe two monarcties; they were 


incapable of ſucceeding to fiefs. But they 5 in 


kingdoms, whoſe eſtabliſnment was poſtetior to tliat of the 
perpetuity'of the fiefs, ſuch as thoſe founded by the eunqueſts 
of the Normans, thoſe- by the conqueſts made on the 
Moors; and others, in fine, which beyond the limits of 
Germany; and in later times, received in ſome meaſute a 
ſecond birth by the eſtabliſhment of Chriſtianity, + 
When the fiefs were at will, they were given to ſuch 
people as were capable of doing ſervice for them, where- 
fore they were never beſtowed on minors ;. bat + when 
they became perpetual, the lords took the fief into their 
own hands, till the pupil came of age, either to increaſe 
their on profits, or to bring up the pupil in the military 
exerciſe. This is what our cuſtoms call the 
of a nobleman's children, which is founded on principles 
different from thoſe of * and i is entireſy in diſtinct 
thing from it. 
hen the fiefs were for life, "dogs nies faifty For a 
fief, and the real delivery which was made by a ſceptre 
ſecured the fief, as it is now by homage. We do not find 
that the counts, or even the King's commitſaries, received 
the homages in the provinces; nor is this function to be 
met with in the commiſſions of thoſe officers, which have 
been handed down to us in the capitularies. They ſome- 
times indeed made all the king's ſubjects take an oath of 
W t; but this oath was 1 * far from being an ho- 
mage 
= Moſt of the great families had their „ne nen bf dosehen. Bee 


what M. de la Thaumaſſiere ſays concerning the families of — 


+ We Sec in the een of the year $77,aÞ 75 Cariftac) 
luſius' edition, tom. a. . the moment i 1 * ih lig ln ce 
Fc 


fiefs to be adminiſtered to preſerves them 2 e minbts 
followed by the lords, and which ga what "we have 5 
the name of the guardianſhip of a — 10 mcren? png 2 

t We find the formula theredf in the cond capft {alary ok ede pla bez: 


See alſo that of the year $54, art. 13. and e 


384 THE SPIRIT Book XXXI. 
mage of of the ſame nature as thoſe afterwards eſtabliſhed, 
that in the latter the oath of allegiance” was an || aQtion 
Joined to homage, which ſomerimes followed and ſometimes 
preceded it, but did not take place i in all homages, was leſs 
ſolemn than homage, and quite a diſhn@ thing from it. 

The counts and the king's commiſſaries made thoſe yaſ. 
als ſ whoſe fidelity was ſuſpected, give occaſionally a ſe. 
curity. which was called firmitas ; hut this ſecurity could 
pot be an homage, fince the king's * gave it to another. 
5 8 if the abbot Suger + makes mention of a chair of 
obert, i in which, according to the teſtimony of antiquity, 
ings of France were accuſtomed to receive the homage 
5 "= the nobility ; it is plain that he employs here the notions 
and language of his own time, 

When the fiefs deſcended to the heirs, the acknowledges 
ment of the vafſal, which at firſt was only an occaſional 
thing, became a regular action. It was made in a more 
| ſolemn manner, and was attended with formalities, becauſe 
it was to be a monument of the reciprocal duties of the lord 
and vaſſal through all ſucceeding ages. | 

T could be apt to think, that the homages 83 to be 
eſtabliſhed 4 King Pepin, which i is the time I mention- 
ed that ſeveral benęfices were given in perpetuity ; but I 
ſhould not think thus without preeaution, and only upon 2 
ſuppoſition that the authors of the ancient annals f of the 

Franks were not ignorant pretenders, who, in deſeribing 
the act of fealty performed by Taſſilon duke of Bavaria to 
King Pepin, ſpoke according to the es of their own 
time. 


CHAP. 


1 * du Cange, in the word hom inium, p. 1163. and in the word fidelitas, 
474. cites the charters of the ancient homages, where theſe differences are 

| hy and a great number of authorities which may be ſeen, In paying 
„the vaſſal put his hand into that of his lord, and took his oath ; the 

oath of fealty was made by ſwearing on the gaſpe Is The homage wes 1 
formed kneeling; the oath of fealty ſtanding e but the lord could re- 
_ homage, but his oificers might — the 10 fezlty. See Lietleton, 


an 92. of homage, that is, fidelity a 
7 N. * 2 Confluentibus, 


pitularies of Charles the Bald, in 862, 
- 3. Balufius' edition, page 145. a 
 +* Ibid. art. =, ib. de adminiſtratione ſua. 

Anno 757 17. 

Taffilo venit in vaſſatico ſe commendans, per 7 ſacramenta jura 
multa & 2 reliquiis „ manus imponens, & 1 
prorniſit regi Pippino. One would think that there was here an * 
and an oath of fcalty. See the capitularies of Charles the Bald, Baluſ. 
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HAP. XXII. 


Wurx the fiefs were either precarious or for life, they 
ſeldom had a relation to any other than the political laws; 
for which reaſon in the civil laws of thoſe two times there 
is very little mention made of the laws of fiefs. : But when 
they, were become hereditary, When there was a power of 


giving, ſelling, and bequeathing them, they. had. a relation 


then both to the political and the civil laws. The fief, con- 
ſidered as an obligation to the military ſervice, depended on 
the political law ; conſidered as a kind-of commercial pro- 
perty, it depended on the civil law. This gave riſe to the 
civil laws concerning fiefs. Ns 

When the fiefs were become hereditary, tie laws relating 


to the order of ſucceſſions muſt have been relative to the 


lav of the perpetuity of fiefs. Thus this rule of the French 


law, eftates of inheritance do not aſcend j, was eſtabliſhed in 
ſpite of the Roman and Salic “ laws. It was neceſſary 
that the fief ſhould be ſerved ; but a grandfather, or a great- 
uncle would have been very bad vaſſals to give to the lord: 
wherefore this rule took place at firſt, only in regard to 


the fiefs, as we learn of Boutillier rf. 


When the fiefs were become hereditary, the lords who 


were to ſee that the fief was ſerved, infiſted that the f 
daughters who —_— ſucceed to- the fief, and, I fancy, 
0 


fometimes the males, ſhould not marry without their con- 
ſent ; inſomuch that the marriage- contracts became, in reſ- 
pe& to the lords, both a feudal and a civil regulation. In 
an act of this kind under the lords inſpection, regulations 
were made for the future ſucceſſion, with a view that the 


fef might be ſerved by the heirs : hence none but the no- 


bility at firſt had the liberty of diſpoſing of the future ſuc« 
Var II ; Bb cCebſſions 
$ Book 4. de feudis, tit. 59. In the title of allodia. 
} Somme Rurale, book 185 96. p. 447. 
According to an ordinance bf St. Lewis in the year 1246, to ſettle the 
cuſtoms of Anjou and Maine, thoſe who ſhall have the care of the heireſs 
a fiel, ſhall give ſecurity to the lord, that ſhe ſhall nor. be married without 


| bis conſent. 
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oeſſions by marriage- contract, as Boyer and + Aufreriyg 
have juſtly obſerved. | Go 
It is needleſs to mention that the power of redemption 
founded on the old right of the relations, a myſtery of our 
ancient French juriſprudence which I have not now time 
to unfold, could not take place with regard to the fiefs till 
they were become hereditary. : | | 


Italiam ! Italiam F 1. — — 


I, finiſh my treatiſe of fiefs at a period where moſt au- 
thors commence theirs, | | 


® Deciſion 155, No 8. & 204. No 38. f In Capell. Theol. decif. 453. 
[+ The author concludes his elaborate work with an alluſion to the joyful 
acclamations of Aneas' foliowers upon coming in fight of the land af Italy, 
they ſo much deſired, after ſo long wanderings, great dangers, and furious 
forms undergone in queſt of it. 
— — Humilemque videmus ltaliam. 
; Jraliam! primus conclamat Achates : 
Italiam lacto ſocii clamore ſalutant.] 
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